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AVENDMVENT TO HOUSE BILL 563

AMENDMENT NO. . Anend House Bill 563 by replacing

everything after the enacting clause with the foll ow ng:

"Section 5. If and only if House Bill 2526 of the 93rd
General Assenbly becones |aw, the Code of Crimnal Procedure

of 1963 is anended by changi ng Section 115-10.2 as foll ows:

(725 | LCS 5/115-10. 2)
Sec. 115-10.2. Admssibility of prior statenents when
witness refused to testify despite a court order to testify.
(a) A statenment not specifically covered by any other
hear say exception but having equivalent circunstanti al
guarantees of trustworthiness, is not excluded by the hearsay
rule if the declarant is unavailable as defined in subsection
(c) and if the court determ nes that:
(1) the statenent is offered as evidence of a
material fact; and
(2) the statenment is nore probative on the point
for which it is offered than any ot her evidence which the
proponent can procure through reasonable efforts; and
(3) the general purposes of this Section and the
interests of justice will best be served by adm ssion of

the statenent into evidence.
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(b) A statenment may not be admitted under this exception
unl ess the proponent of it nakes known to the adverse party
sufficiently in advance of the trial or hearing to provide
the adverse party with a fair opportunity to prepare to neet
it, the proponent's intention to offer the statement, and the
particulars of the statenent, including the nane and address
of the decl arant.

(c) Unavailability as a wtness is limted to the

situation in which the declarant persists in refusing to

testify concerning the subject matter of the declarant's

statenent despite an order of the court to do S0.

Unavat labt tity--as--a-wtness-tneludes- et reunst anees-+ n-whi €h
t he- decl arant:
(1)--ts-exenpted-by--ruling--of--the--court--on--the
ground---of--privilege--from-testifytng--coneerning--the
subj ect - mat t er - of - t he- deecl ar ant - s- st at enent : - of
(2)--persists-in-refusing-to-testify-coneerning--the
subj eet--ratter--of --the-deel arant:s-st at enent - despite-an
order-of -t he-court-to-do-se;-or
(3)--testiftes-to-a-laek-of - nenpry--of--the--subject
ratt er - of - t he- deel arant - s- st at enent ; - of
(4)--ts--unable--to--be-present-or-to-testify-at-the
heart ng- because- of - heal t h- or - t hen- - exi st ng- - physt eal - - or
rental-tllness-or-tnfirmty;-or
(5)--ts-absent-fromthe-heart ng- and-t he- pr oponent - of
t he- - st at enent - has- been- unabl e-t - proecure-t he- declarant-s
at t endanece- by- pr ocess- or - ot her - r easonabl e- reans: - or
{6)--ts-a-ertpe-vietimas-deftned-tn--Seetton--3--of
the--Rights--of--Crine--Vieti ns- and- Wt nesses- Aect - and- t he
fatlure-of-the-declarant-to--testify--is--caused--by--the
defendant-s--inttnt dati on--of -t he- deel arant - as- deft ned-itn
Seetton-12-6-of -t he- & i nt npal - Code- of - 1961
(d) A declarant is not wunavailable as a wtness if

exenption, refusal, claim or lack of nenory, inability or
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absence is due to the procurenent or wongdoing of the
proponent of a statenent for purpose of preventing the
w tness fromattending or testifying.

(e) Nothing in this Section shall render a prior
statenent inadm ssible for purposes of inpeachnent because
the statenment was not recorded or otherwise fails to neet the
criteria set forth in this Section.

(Source: P.A 89-689, eff. 12-31-96; 93HB2526enrol |l ed.)

Section 10. The Code of Cri m nal Procedure of 1963 is

anended by addi ng Section 115-10.2a as foll ows:

(725 I LCS 5/115-10. 2a new)

Sec. 115-10.2a. Adnissibility of prior statenents in

donestic viol ence pr osecuti ons when t he W t ness i s

unavail able to testify.

(a) In a donestic violence prosecution, a Sstatenent,

made by an i ndivi dual identified in Section 201 of the

Illinois Donestic Violence Act of 1986 as a person protected

by that Act, that is not specifically covered by any other

hear say excepti on but having equivalent circunstantial

guar antees of trustworthiness, is not excluded by the hearsay

rule if the declarant is identified as unavail abl e as defi ned

in subsection (c) and if the court deternines that:

(1) the statenent is offered as evidence of a

material fact; and

(2) the statenent is nore probative on the

point for which it is offered than any other evidence

whi ch the proponent can procure through reasonable

efforts; and

(3) the general purposes of this Section and

the interests of justice will best be served by adm ssion

of the statenent into evidence.

(b) A statenent may not be adnmitted under this exception
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unl ess the proponent of it nmakes known to the adverse party

sufficiently in advance of the trial or hearing to provide

the adverse party with a fair opportunity to prepare to neet

it, the proponent's intention to offer the statenent, and the

particulars of the statenent, including the nane and address

of the decl arant.

(c) Unavailability as a witness includes circunstances

in which the decl arant:

(1) is exenpted by ruling of the court on the

ground of privilege from testifying concerning the

subject matter of the declarant's statenent; or

(2) persists in refusing to testify concerning the

subject matter of the declarant's statenent despite an

order of the court to do so; or

(3) testifies to a lack of nenory of the subject

matter of the declarant's statenment: or

(4) is unable to be present or to testify at the

heari nqg because of health or then existing physical or

mental illness or infirmty; or

(5) is absent fromthe hearing and the proponent of

the statement has been unable to procure the declarant's

attendance by process or other reasonabl e neans:; or

(6) is acrine victimas defined in Section 3 of

the R ghts of Cine Victinse and Wtnesses Act and the

failure of the declarant to testify is caused by the

defendant's intimdation of the declarant as defined in

Section 12-6 of the Crimnal Code of 1961

(d) A declarant is not unavailable as a wtness |if

exenpti on, r ef usal , claim of lack of nenpry, inability, or

absence is due to the procurement or wongdoing of the

proponent of a statenent for purpose of preventing the

wtness fromattending or testifying.

(e) Nothing in this Section shall render a pri or

statenent inadm ssible for purposes of inpeachment because
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the statenent was not recorded or otherwise fails to neet the

criteria set forth in this Section.

Section 99. Effective date. This Act takes effect wupon

becom ng | aw. ".
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