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AN ACT in relation to environnental protection.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

ARTI CLE I . Recommendati ons of the Illinois

Envi ronnment al Regul atory Revi ew Conm ssi on.

Section 10. The Environnental Protection Act is anended
by changing Sections 4, 5, 22.2, 30, 31, 33, 35, 36, 37, 42,

and 45 and adding Section 28.6 as foll ows:

(415 ILCS 5/4) (from Ch. 111 1/2, par. 1004)

Sec. 4. Environnental Protection Agency; establishnent;
duti es.

(a) There is established in the Executive Branch of the
State Governnment an agency to be known as the Environnent al
Protection Agency. This Agency shal | be under t he
supervi si on and direction of a Director who shall be
appoi nted by the Governor with the advice and consent of the
Senat e. The termof office of the Director shall expire on
the third Monday of January in odd nunbered vyears, provided
that he or she shall hold office wuntil a successor is
appoi nted and has qualified. The Director shall receive an
annual salary as set by the Governor fromtine to time or as
set by the Conpensation Revi ew Board, whichever 1is greater
If set by the Governor, the Director's annual salary may not
exceed 85% of the Governor's annual salary. The Director, in
accord with the Personnel Code, shall enploy and direct such
personnel, and shall provide for such |aboratory and ot her
facilities, as may be necessary to carry out the purposes of
this Act. 1In addition, the Director nay by agreenent secure
such services as he or she may deem necessary from any ot her

departnent, agency, or unit of the State Governnent, and may
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enpl oy and conpensate such consul tants and t echni cal
assi stants as may be required.

(b) The Agency shall have the duty to collect and
di ssem nate such information, acquire such technical data,
and conduct such experinments as nmay be required to carry out
the purposes of this Act, including ascertainment of the
quantity and nature of discharges from any contam nant source
and data on those sources, and to operate and arrange for the
operation of devices for the nonitoring of environmental
qual ity.

(c) The Agency shall have authority to conduct a program
of continuing surveillance and of regular or peri odic
i nspection of actual or potential contam nant or noise
sources, of public water supplies, and of refuse disposal
sites.

(d) In accordance with constitutional I|imtations, the
Agency shall have authority to enter at all reasonable tines
upon any private or public property for the purpose of:

(1) Inspecting and investigating to ascertain

possible violations of this Act, any rule or requlation

adopted under this Act, any permt or term or condition

of a permt, or any Board order:; or the-Act-or-of

Fegul att ons- -t hereunder;--or--of --perpntts--or--terFns---of
condi tt ons- t her eof : - or

(2) In accordance with the provisions of this Act,
t aki ng what ever preventive or corrective action,
including but not limted to renoval or renedial action,
that is necessary or appropriate whenever there is a
release or a substantial threat of a release of (A a
hazar dous substance or pesticide or (B) petroleumfrom an
under ground storage tank.
(e) The Agency shall have the duty to investigate

violations of this Act, any rule or requl ati on adopted under

this Act, any pernit or termor condition of a perm¢t, or any
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Board order; Act-or-of-regulattons-adopted-thereunder; - or - of

perAtts--of---terns---0F---condittons---thereof; to i ssue
admnistrative citations as provided in Section 31.1 of this
Act;; and to take such summary enforcenent action as is
provi ded for by Section 34 of this Act.

(f) The Agency shall appear before the Board in any
hearing upon a petition for variance, the denial of a permt,
or the validity or effect of a rule or regulation of the
Board, and shall have the authority to appear before the
Board in any hearing under the Act.

(g) The Agency shall have the duty to admnister, in
accord W th Title X of this Act, such permt and
certification systens as nay be established by this Act or by
regul ati ons adopted thereunder. The Agency may enter into
written del egation agreenents with any departnent, agency, or
unit of State or |ocal governnent under which all or portions
of this duty may be del egated for public water supply storage
and transport systens, sewage collection and transport
systens, air pollution control sources wth uncontrolled
em ssions of 100 tons per year or |ess and application of
algicides to waters of the State. Such del egation agreenents
will require that the work to be perforned thereunder wll be
in accordance with Agency criteria, subject to Agency review,
and shall include such financial and programauditing by the
Agency as may be required.

(h) The Agency shall have authority to require the
subm ssion of conplete plans and specifications from any
applicant for a permt required by this Act or by regul ations
thereunder, and to require the subm ssion of such reports

regardi ng actual or potential violations of this Act, any

rule or reqgul ati on adopted under this Act, any permt or term

or condition of a pernmt, or any Board order the-Act-or-of

Fegul att ons-t hereunder; -or-of - perntts-or-terns- or--condi tt ons

thereof, as may be necessary for the purposes of this Act.
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(1) The Agency shal | have authority to make
recommendations to the Board for the adoption of regulations
under Title VII of the Act.

(j) The Agency shall have the duty to represent the
State of Illinois in any and all matters pertaining to plans,
procedures, or negotiations for interstate conpacts or other
gover nnent al arrangenents relating to envi ronnent al
protection.

(k) The Agency shall have the authority to accept,
receive, and admnister on behalf of the State any grants,
gifts, loans, indirect cost reinbursenents, or other funds
made available to the State from any source for purposes of
this Act or for air or water pollution control, public water
supply, solid waste disposal, noise abatenent, or other
envi ronmental protection activities, surveys, oOr prograns.
Any federal funds received by the Agency pursuant to this
subsection shall be deposited in a trust fund with the State
Treasurer and held and disbursed by himin accordance with
Treasurer as Custodian of Funds Act, provided that such
nmoni es shall be used only for the purposes for which they are
contributed and any balance renmaining shall be returned to
the contributor.

The Agency is authorized to promul gate such regulations
and enter into such contracts as it may deem necessary for
carrying out the provisions of this subsection.

(I') The Agency is hereby designated as water pollution
agency for the state for all purposes of the Federal Water
Pol l ution Control Act, as anended; as inplenenting agency for
the State for all purposes of the Safe Drinking Wter Act,
Public Law 93-523, as now or hereafter anended, except
Section 1425 of that Act; as air pollution agency for the
state for all purposes of the Cean Air Act of 1970, Public
Law 91- 604, approved Decenber 31, 1970, as anended; and as

solid waste agency for the state for all purposes of the
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Solid Waste Disposal Act, Public Law 89-272, approved Cctober
20, 1965, and anended by the Resource Recovery Act of 1970,
Public Law 91-512, approved Cctober 26, 1970, as anended, and
anended by the Resource Conservation and Recovery Act of
1976, (P.L. 94-580) approved Cctober 21, 1976, as anended; as
noi se control agency for the state for all purposes of the
Noi se Control Act of 1972, Public Law 92-574, approved
Cct ober 27, 1972, as anended; and as inplenenting agency for
the State for all purposes of the Conprehensive Environnental
Response, Conpensation, and Liability Act of 1980 (P.L.
96-510), as anended; and otherwise as pollution control
agency for the State pursuant to federal laws integrated with
the foregoing | aws, for financing purposes or otherwi se. The
Agency is hereby authorized to take all action necessary or
appropriate to secure to the State the benefits of such
federal Acts, provided that the Agency shall transmt to the
United States w thout change any standards adopted by the
Pol lution Control Board pursuant to Section 5(c) of this Act.
This subsection (lI) of Section 4 shall not be construed to
bar or prohibit the Environnmental Protection Trust Fund
Comm ssion from accepting, receiving, and adm nistering on
behal f of the State any grants, gifts, loans or other funds
for which the Commission is eligible pursuant to the
Envi ronmental Protection Trust Fund Act. The Agency is
hereby designated as the State agency for all purposes of
adm nistering the requirenents of Section 313 of the federal
Emer gency Pl anning and Community Ri ght-to-Know Act of 1986.

Any nunicipality, sanitary district, or other political
subdi vi sion, or any Agency of the State or interstate Agency,
whi ch makes application for Jloans or grants wunder such
federal Acts shall notify the Agency of such application; the
Agency may participate in proceedings under such federal
Act s.

(m The Agency shall have authority, consistent wth
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Section 5(c) and other provisions of this Act, and for
pur poses of Section 303(e) of the Federal Wter Pollution
Control Act, as now or hereafter anended, to engage in
pl anni ng processes and activities and to develop plans in
cooperation wth wunits of |ocal governnent, state agencies
and officers, and other appropriate persons in connection
wth the jurisdiction or duties of each such unit, agency,
officer or person. Public hearings shall be held on the
pl anning process, at which any person shall be permtted to
appear and be heard, pursuant to procedural regulations
promul gated by the Agency.

(n) In accordance with the powers conferred upon the
Agency by Sections 10(g), 13(b), 19, 22(d) and 25 of this
Act, the Agency shall have authority to establish and enforce
m ni mum standards for the operation of |aboratories relating
to anal yses and | aboratory tests for air pollution, water
pol lution, noise em ssions, contam nant di scharges onto | and
and sanitary, chemcal, and mneral quality of wat er
distributed by a public water supply. The Agency may enter
into formal working agreenments wth other departnents or
agencies of state governnent under which all or portions of
this authority may be delegated to the cooperati ng depart nment
or agency.

(o) The Agency shall have the authority to i ssue
certificates of conpetency to persons and |aboratories
nmeeting the m ni num standards established by the Agency in
accordance wth Section 4(n) of this Act and to pronul gate
and enforce regulations relevant to the issuance and use of
such certificates. The Agency may enter into formal working
agreenents wth other departnents or agencies of state
government under which all or portions of this authority may
be del egated to the cooperating departnent or agency.

(p) Except as provided in Section 17.7, the Agency shal

have the duty to anal yze sanples as required from each public
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water supply to determne conpliance with the contam nant
| evel s specified by the Pollution Control Board. The maxi num
nunber of sanples which the Agency shall be required to
anal yze for mcrobiological quality shall be 6 per nonth, but
the Agency may, at its option, analyze a | arger nunber each
month for any supply. Results of sanple analyses for
additional required bacteriological testing, turbidity,
residual chlorine and radionuclides are to be provided to the
Agency in accordance wth Section 19. Owers of water
supplies may enter into agreenents with the Agency to provide
for reduced Agency participation in sanple anal yses.

(q) The Agency shall have the authority to provide
notice to any person who may be liable pursuant to Section
22.2(f) of this Act for a release or a substantial threat of
a rel ease of a hazardous substance or pesticide. Such notice
shal | i ncl ude t he identified response action and an
opportunity for such person to performthe response action.

(r) The Agency nmay enter into witten del egati on
agreenents wth any unit of |ocal governnment under which it
may del egate all or portions of its inspecting, investigating
and enforcenent functions. Such del egation agreenents shal
require that work perforned thereunder be in accordance with
Agency criteria and subj ect to Agency revi ew.
Notwi t hstanding any other provision of law to the contrary,
no unit of |ocal governnent shall be liable for any injury
resulting fromthe exercise of its authority pursuant to such
a delegation agreement wunless the injury is proximately
caused by the willful and wanton negligence of an agent or
enpl oyee of the unit of |ocal governnent, and any policy of
i nsurance coverage issued to a unit of local governnment may
provide for the denial of liability and the nonpaynent of
clains based upon injuries for which the wunit of |ocal
government is not liable pursuant to this subsection (r).

(s) The Agency shall have authority to take whatever
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preventive or corrective action is necessary or appropriate,
i ncl udi ng but not [imted to expenditure of nonies
appropriated fromthe Build Illinois Bond Fund and the Build
II'linois Purposes Fund for renoval or renedial action,
whenever any hazardous substance or pesticide is released or
there is a substantial threat of such a release into the
environnent. The State, the Director, and any State enpl oyee
shall be indemified for any damages or injury arising out of
or resulting from any action taken under this subsection.
The Director of the Agency is authorized to enter into such
contracts and agreenents as are necessary to carry out the
Agency's duties under this subsection.

(t) The Agency shall have authority to di stribute
grants, subject to appropriation by the General Assenbly, for
fi nanci ng and construction of muni ci pal wast ewat er
facilities. Wth respect to all nonies appropriated fromthe
Build I'llinois Bond Fund and the Build Illinois Purposes Fund
for wastewater facility grants, the Agency shall make
distributions in conformty wth the rules and regul ations
establ i shed pursuant to the Anti-Pollution Bond Act, as now
or hereafter anmended.

(u) Pursuant to the Illinois Admnistrative Procedure
Act, the Agency shall have the authority to adopt such rules
as are necessary or appropriate for the Agency to inpl enent
Section 31.1 of this Act.

(v) (Blank.)

(w) Neither the State, nor the Director, nor the Board,
nor any State enployee shall be liable for any danages or
injury arising out of or resulting from any action taken
under subsection (s).

(x)(1) The Agency shall have authority to distribute

grants, subject to appropriation by the General Assenbly,

to units of |ocal gover nnment for fi nanci ng and

construction of public water supply facilities. Wth
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respect to all nonies appropriated from the Build
I[Ilinois Bond Fund or the Build Illinois Purposes Fund

for public water supply grants, such grants shall be nade
in accordance with rules pronul gated by the Agency. Such
rules shall include a requirenent for a local match of
30% of the total project cost for projects funded through
such grants.

(2) The Agency shall not termnate a grant to a
unit of local governnent for t he fi nanci ng and
construction of public water supply facilities unless and
until the Agency adopts rules that set forth precise and
conpl ete standards, pursuant to Section 5-20 of the
I1'linois Adm ni strative Procedure Act , for t he
termnation of such grants. The Agency shall not nake
determ nations on whether specific grant conditions are
necessary to ensure the integrity of a project or on
whet her subagreenents shall be awarded, with respect to
grants for the financing and construction of public water
supply facilities, unless and wuntil the Agency adopts

rules that set forth precise and conplete standards,

pursuant to Section 5-20 of the 1Illinois Admnistrative
Procedure Act, for making such determ nations. The
Agency shall not issue a stop-work order in relation to

such grants unless and until the Agency adopts precise

and conplete standards, pursuant to Section 5-20 of the

II'linois Adm nistrative Procedure Act, for determning

whet her to issue a stop-work order

(y) The Agency shall have authority to release any
person from further responsibility for preventive or
corrective action under this Act following successful
conpl etion of preventive or corrective action undertaken by
such person upon witten request by the person.

(Source: P.A 91-25, eff. 6-9-99; 92-574, eff. 6-26-02.)
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(415 ILCS 5/5) (from Ch. 111 1/2, par. 1005)

Sec. 5. Pollution Control Board.

(a) There 1is hereby created an i ndependent board to be
known as the Pollution Control Board, consisting of 7
technically qualified nmenbers, no nore than 4 of whom may be
of the sane political party, to be appointed by the Governor
wi th the advice and consent of the Senate.

Al'l nmenbers shall hold office for 3 years fromthe first
day of July in the year in which they were appointed, except
in case of an appointnment to fill a vacancy. 1In case of a
vacancy 1in the office when the Senate is not in session, the
Governor may nmake a tenporary appointnment until the next
nmeeting of the Senate, when he or she shall nom nate sone
person to fill such office; and any person so nom nated, who
is confirmed by the Senate, shall hold the office during the
remai nder of the term

Menbers of the Board shall hold office wuntil their
respective successors have been appointed and qualified. Any
menber may resign from office, such resignation to take
ef fect when a successor has been appointed and has qualifi ed.

Board nmenbers shall be paid $37,000 per year or an ampunt
set by the Conpensation Review Board, whichever is greater
and the Chairman shall be paid $43,000 per year or an anount
set by the Conpensation Review Board, whichever is greater
Each nmenber shall be reinbursed for expenses necessarily
incurred, shall devote full tinme to the performance of his or
her duties and shall mke a financial disclosure upon
appoi nt nent . Each Board nenber nay enpl oy one secretary and
one assistant, and the Chairman one secretary and 2
assistants. The Board al so nmay enpl oy and conpensate hearing
officers to preside at hearings wunder this Act, and such
ot her personnel as nmay be necessary. Hearing officers shal
be attorneys licensed to practice lawin Illinois.

The Governor shall designate one Board nenber to be
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Chai rman, who shall serve at the pleasure of the Governor

The Board shall hold at |east one neeting each nonth and
such additional neetings as nmay be prescribed by Board rul es.
In addition, special neetings nmay be called by the Chairman
or by any 2 Board nenbers, upon delivery of 24 hours witten
notice to the office of each nenber. Al Board neetings
shall be open to the public, and public notice of al
nmeetings shall be given at |east 24 hours in advance of each
meeting. In energency situations in which a majority of the
Board certifies t hat exigencies of time require the
requi renents of public notice and of 24 hour witten notice
to nenbers may be dispensed with, and Board nmenbers shal
recei ve such notice as is reasonabl e under the circunstances.

Four nmenbers of the Board shall constitute a quorum and
4 votes shall be required for any final determ nation by the
Board, except in a proceeding to renove a seal under
paragraph (d) of Section 34 of this Act. The Board shal
keep a conplete and accurate record of all its neetings.

(b) The Board shall determ ne, define and inplenent the
envi ronnental control standards applicable in the State of
II'linois and may adopt rules and regulations in accordance
with Title VII of this Act.

(c) The Board shall have authority to act for the State
in regard to the adoption of standards for subm ssion to the
United States under any federal |aw respecting environnental
protection. Such standards shall be adopted in accordance
with Title VIl of the Act and upon adoption shall be
f or war ded to t he Environnental Protection Agency for
submi ssion to the United States pursuant to subsections (1)
and (m of Section 4 of this Act. Nothing in this paragraph
shall limt the discretion of the Governor to delegate
authority granted to the Governor under any federal |aw

(d) The Boar d shal | have authority to conduct

proceedi ngs upon conplaints charging violations of this Act,
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any rule or regulation adopted under this Act, efr any permt

or termor condition of a permt, or any Board order; wupon

adm nistrative citations; upon petitions for variances or
adj usted standards; upon petitions for review of the Agency's
final determnations on permt applications in accordance
with Title X of this Act; upon petitions to renove seal s
under Section 34 of this Act; and upon other petitions for
review of final determnations which are nmade pursuant to
this Act or Board rule and which involve a subject which the
Board 1is authorized to regulate. The Board nay al so conduct
ot her proceedings as may be provided by this Act or any other
statute or rule.

(e) In connection with any proceeding pursuant to
subsection (b) or (d) of this Section, the Board nmay subpoena
and conpel the attendance of w tnesses and the production of
evi dence reasonably necessary to resolution of the matter
under consi derati on. The Board shall issue such subpoenas
upon the request of any party to a proceeding under
subsection (d) of this Section or upon its own notion.

(f) The Board may prescribe reasonable fees for permts
required pursuant to this Act. Such fees in the aggregate
may not exceed the total cost to the Agency for its
inspection and permt systens. The Board may not prescribe
any permt fees which are different in anount from those
established by this Act.

(Source: P.A 92-574, eff. 6-26-02.)

(415 ILCS 5/22.2) (fromCh. 111 1/2, par. 1022.2)

Sec. 22.2. Hazardous waste; fees; liability.

(a) There are hereby created within the State Treasury 2
special funds to be known respectively as the "Hazardous
Waste Fund" and the "Hazardous Waste Resear ch Fund",
constituted fromthe fees collected pursuant to this Section.

In addition to the fees collected under this Section, the
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Hazardous Waste Fund shall include other noneys made
avai l abl e from any source for deposit into the Fund.
(b) (1) On and after January 1, 1989, the Agency shal
collect from the owner or operator of each of the
followng sites a fee in the anount of:

(A) 9 cents per gallon or $18.18 per cubic
yard, if the hazardous waste disposal site 1is
| ocated off the site where such waste was produced.
The maxi mum anount payabl e under this subdivision
(A) with respect to the hazardous waste generated by
a single generator and deposited in nonofills 1is
$30, 000 per year. If, as a result of the use of
mul tiple nonofills, waste fees in excess of the
maxi mum are assessed with respect to a single waste
generator, the generator may apply to the Agency for
a credit.

(B) 9 cents or $18.18 per cubic yard, if the
hazardous waste disposal site is located on the site
where such waste was produced, provided however the
maxi mum anount of fees payabl e under this paragraph
(B) is $30,000 per year for each such hazardous
wast e di sposal site.

(© |If the hazardous waste disposal site is an
underground injection well, $6,000 per year if not
nmore than 10, 000, 000 gal |l ons per year are injected,
$15, 000 per year if nore than 10, 000, 000 gal |l ons but
not nore than 50,000,000 gallons per year are
injected, and $27,000 per year if nor e t han
50, 000, 000 gal l ons per year are injected.

(D) 3 cents per gallon or $6.06 per cubic yard
of hazardous waste received for treatnment at a
hazardous waste treatnment site, if the hazardous
waste treatnent site is |ocated off the site where

such waste was produced and if such hazardous waste
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treatnent site is owned, controlled and operated by
a person other than the generator of such waste.
After treatnent at such hazardous waste treatnent
site, the waste shall not be subject to any other
fee i nposed by this subsection (b). For purposes of
this subsection (b), the term"treatnment” is defined
as in Section 3.505 but shall not include recycling,
recl amati on or reuse.

(2) The General Assenbly shall annually appropriate
to the Fund such anounts as it deens necessary to fulfil
t he purposes of this Act.

(3) The Agency shall have the authority to accept,
recei ve, and adm ni ster on behalf of the State any noneys
made available to the State from any source for the
purposes of the Hazardous Waste Fund set forth in
subsection (d) of this Section

(4) O the anobunt collected as fees provided for in
this Section, the Agency shall nmanage the use of such
funds to assure that sufficient funds are available for
mat ch towards federal expenditures for response action at
sites which are listed on the National Priorities List;
provi ded, however, that this shall not apply to
addi tional nonies appropriated to the Fund by the General
Assenbly, nor shall it apply in the event that the
Director finds that revenues in the Hazardous Waste Fund
must be wused to address conditions which create or may
create an i medi ate danger to the environment or public
health or to the welfare of the people of the State of
I11inois.

(5) Notwi thstanding the other provisions of this
subsection (b), sludge froma publicly-owed sewage works
generated in Illinois, <coal mning wastes and refuse
generated in Illinois, bottomboiler ash, flyash and fl ue

gas desul phuri zation sludge frompublic utility electric
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generating facilities located in Illinois, and bottom
boil er ash and flyash fromall incinerators which process

sol ely munici pal waste shall not be subject to the fee.
(6) For the purposes of this subsection (b),

"monofill"™ mnmeans a facility, or aunit at a facility,

that accepts only wastes bearing the sane USEPA hazardous

waste identification nunber, or conpatible wastes as
determ ned by the Agency.

(c) The Agency shall establish procedures, not |ater
than January 1, 1984, relating to the collection of the fees
authorized by this Section. Such procedures shall include,
but not be limted to: (1) necessary records identifying the
gquantities of hazardous waste received or disposed; (2) the
form and subm ssion of reports to acconpany the paynent of
fees to the Agency; and (3) the tinme and nmanner of paynment of
fees to the Agency, which paynents shall be not nore often
than quarterly.

(d) Beginning July 1, 1996, the Agency shall deposit al
such receipts in the State Treasury to the credit of the
Hazar dous Waste Fund, except as provided in subsection (e) of
this Section. Al nonies in the Hazardous Waste Fund shall be
used by the Agency for the foll ow ng purposes:

(1) Taking whatever preventive or corrective action

IS necessary or appropriate, in circunstances certified

by the Director, including but not limted to renoval or

remedi al action whenever t here is a release or
substantial threat of a release of a hazardous substance
or pesticide; provided, the Agency shall expend no nore
than $1, 000, 000 on any singl e i nci dent W t hout
appropriation by the General Assenbly.

(2) To neet any requirenments which nust be nmet by
the State in order to obtain federal funds pursuant to
the Conprehensive Environnmental Response, Conpensation

and Liability Act of 1980, (P.L. 96-510).
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(3) In an amount up to 30% of the amobunt collected
as fees provided for in this Section, for use by the
Agency to conduct groundwater protection activities,
i ncluding providing grants to appropriate units of |ocal
gover nnment which are addressing protection of underground
wat ers pursuant to the provisions of this Act.

(4) To fund the devel opnment and inpl enentation of
t he nodel pesticide collection programunder Section 19.1
of the Illinois Pesticide Act.

(5 To the extent the Agency has received and
deposited nonies in the Fund other than fees collected
under subsection (b) of this Section, to pay for the cost
of Agency enpl oyees for services provided in review ng
the performance of response actions pursuant to Title
XVI1 of this Act.

(6) In an amount up to 15% of the fees collected
annual |y under subsection (b) of this Section, for use by
the Agency for admnistration of the provisions of this
Secti on.

(e) The Agency shall deposit 10% of all receipts
coll ected wunder subsection (b) of this Section, but not to
exceed $200, 000 per year, in the State Treasury to the credit
of the Hazardous Waste Research Fund established by this Act.
Pursuant to appropriation, all nonies in such Fund shall be
used by the Departnent of Natural Resources for the purposes
set forth in this subsection

The Departnment of Natural Resources nmay enter into
contracts with business, industrial, university, governnental
or other qualified individuals or organizations to assist in
the research and devel opnent intended to recycle, reduce the
volune of, separate, detoxify or reduce the hazar dous
properties of hazardous wastes in Illinois. Monies in the
Fund may al so be used by the Departnent of Natural Resources

for technical studies, nonitoring activities, and educati onal
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and research activities which are related to the protection
of underground waters. Monies in the Hazardous Wast e
Research Fund may be used to administer the Illinois Health
and Hazardous Substances Registry Act. Monies in t he
Hazardous Waste Research Fund shall not be used for any
sanitary landfill or the acquisition or construction of any
facility. This does not preclude the purchase of equi prment
for the purpose of public denonstration projects. The
Departnent of Natural Resources shall adopt guidelines for
cost sharing, selecting, and admnistering projects under
this subsection

(f) Notw thstanding any other provision or rule of [|aw,
and subject only to the defenses set forth in subsection (j)
of this Section, the follow ng persons shall be liable for
all costs of renoval or renedial action incurred by the State
of Illinois or any unit of |ocal governnent as a result of a
rel ease or substantial threat of a release of a hazardous
substance or pesticide:

(1) the owner and operator of a facility or vessel
fromwhich there is a release or substantial threat of
rel ease of a hazardous substance or pesticide;

(2) any person who at the tinme of disposal,
transport, storage or treatnment of a hazardous substance
or pesticide owned or operated the facility or vessel
used for such disposal, transport, treatnent or storage
fromwhich there was a rel ease or substantial threat of a
rel ease of any such hazardous substance or pesticide;

(3) any person who by contract, agreenent, or
otherwise has arranged with another party or entity for
transport, storage, disposal or treatnment of hazardous
substances or pesticides owned, controlled or possessed
by such person at a facility owned or operated by another
party or entity fromwhich facility there is a rel ease or

substantial threat of a release of such hazar dous
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subst ances or pesticides; and
(4) any person who accepts or accepted any
hazardous substances or pesticides for transport to

di sposal, storage or treatnent facilities or sites from

which there is a release or a substantial threat of a

rel ease of a hazardous substance or pesticide.

Any noni es received by the State of Illinois pursuant to
this subsection (f) shall be deposited in the State Treasury
to the credit of the Hazardous Waste Fund.

I n accordance with the other provisions of this Section,
costs of renoval or renedial action incurred by a unit of
| ocal governnment may be recovered in an action before the
Boar d br ought by the wunit of |ocal governnment under
subsection (i) of this Section. Any nonies so recovered
shall be paid to the unit of |ocal governnent.

(9)(1) No indemification, hold harmess, or simlar

agreenent or conveyance shall be effective to transfer

from the owner or operator of any vessel or facility or
fromany person who nmay be liable for a release or
substantial threat of a release under this Section, to
any other person the Iliability 1inposed under this

Section. Nothing in this Section shall bar any agreenent

to insure, hold harmess or indemmify a party to such

agreenents for any liability under this Section.
(2) Nothing 1in this Section, i ncl udi ng t he
provi sions of paragraph (g)(1l) of this Section, shall bar

a cause of action that an owner or operator or any other

person subject to liability wunder this Section, or a

guarantor, has or would have, by reason of subrogation or

ot herw se agai nst any person.

(h) For purposes of this Section:

(1) The term"facility" neans:
(A any buil ding, structure, installation,

equi pnent, pipe or pipeline including but not
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limted to any pipe into a sewer or publicly owned
treat nent wor ks, wel |, pit, pond, | agoon,
i npoundnent, ditch, landfill, storage container,
notor vehicle, rolling stock, or aircraft; or

(B) any site or area where a hazardous
substance has been deposited, stored, disposed of,
pl aced, or otherw se cone to be | ocated.

(2) The term "owner or operator” neans:

(A) any person owning or operating a vessel or
facility;

(B) in the case of an abandoned facility, any
person owni ng or operating the abandoned facility or
any person who owned, operated, or ot herw se
controlled activities at the abandoned facility
i mredi ately prior to such abandonnent;

(© in the case of a land trust as defined in
Section 2 of the Land Trustee as Creditor Act, t he
person owning the beneficial interest in the |and
trust;

(D) in the case of a fiduciary (other than a
land trustee), the estate, trust estate, or other
interest in property held in a fiduciary capacity,
and not the fiduciary. For the purposes of this
Section, "fiduciary" neans a trustee, executor,
adm ni strator, guardian, receiver, conservator or
other person holding a facility or vessel in a
fiduciary capacity;

(E) in the case of a "financial institution"
meaning the [Illinois Housing Devel opnent Authority
and that term as defined in Section 2 of the
I1'linois Banking Act, that has acquired ownership,
oper ati on, managenent, or control of a vessel or
facility through foreclosure or under the terns of a

security interest held by the financial institution
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or under the terns of an extension of credit made by
the financial institution, the financial institution
only if the financial institution takes possession
of the vessel or facility and the financial
institution exercises actual, direct, and continual
or recurrent managerial control in the operation of
the vessel or facility that causes a release or
substantial threat of a release of a hazardous
substance or pesticide resulting in renoval or
remedi al acti on;

(F) In the case of an owner of residential
property, the owner if the owner is a person other
than an individual, or if the owner is an individual
who owns nore than 10 dwelling units in Illinois, or
if the owner, or an agent, representative,
contractor, or enployee of the owner, has caused,
contributed to, or allowed the release or threatened
rel ease of a hazardous substance or pesticide. The
term "residential property" neans single famly
residences of one to 4 dwelling units, including
accessory | and, bui | di ngs, or I nprovenent s
incidental to those dwellings that are exclusively
used for the residential use. For purposes of this
subparagraph (F), the term "individual" neans a
natural person, and shall not include corporations,
partnerships, trusts, or other non-natural persons.

(G In the case of any facility, title or
control of which was conveyed due to bankruptcy,
forecl osure, t ax del i nquency, abandonnment, or
simlar means to a wunit of State or | ocal
governnent, any person who owned, operated, or
otherwse controlled activities at the facility
i mredi at el y bef or ehand.

(H The term "owner or operator” does not
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include a unit of State or |ocal governnment which
acquired ownership or control through bankruptcy,
tax del i nquency, abandonnent, or other circunstances
in which the governnment acquires title by virtue of
its function as sovereign. The exclusion provided
under this paragraph shall not apply to any State or
| ocal governnent which has caused or contributed to
the release or threatened release of a hazardous
substance fromthe facility, and such a State or
| ocal government shall be subject to the provisions
of this Act in the same manner and to the sane
extent, both procedurally and substantively, as any
nongovernnental entity, including liability under

Section 22.2(f).

(1) The costs and damages provided for in this Section
may be inposed by the Board in an action brought before the
Board in accordance with Title VIII of this Act, except that
Section 33(c) of this Act shall not apply to any such action.

(j) (1) There shall be no liability under this Section
for a person otherwise Iliable who can establish by a
preponderance of the evidence that the rel ease or substanti al
threat of release of a hazardous substance and t he danages
resulting therefromwere caused solely by:

(A) an act of God;

(B) an act of war;

(© an act or omssion of a third party other than
an enpl oyee or agent of the defendant, or other than one
whose act or omssion occurs in connection wth a
cont ract ual rel ati onship, exi sting directly or
indirectly, wth the defendant (except where the sole
contractual arrangenent arises from a published tariff
and acceptance for carriage by a common carrier by rail),
if the defendant establishes by a preponderance of the

evidence that (i) he exercised due care wwth respect to
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t he hazar dous subst ance concer ned, t aki ng into

consideration the <characteristics of such hazar dous

subst ance, in i ght of al | relevant facts and

circunstances, and (ii) he took precautions against

foreseeabl e acts or om ssions of any such third party and

t he consequences that could foreseeably result from such

acts or om ssions; or

(D) any conbination of the foregoing paragraphs.

(2) There shall be no liability under this Section for
any release permtted by State or federal |aw

(3) There shall be no liability under this Section for
damages as a result of actions taken or omtted in the course
of rendering care, assistance, or advice in accordance with
this Section or the National Contingency Plan pursuant to the
Conpr ehensi ve Envi ronnent al Response, Conpensati on and
Liability Act of 1980 (P.L. 96-510) or at the direction of an
on-scene coordi nator appoi nted under such plan, with respect
to an incident creating a danger to public health or welfare
or the environnment as a result of any rel ease of a hazardous
substance or a substantial threat thereof. This subsection
shall not preclude I|iability for damages as the result of
gross negligence or intentional m sconduct on the part of
such person. For the purposes of the precedi ng sentence,
reckless, willful, or wanton msconduct shall <constitute

gross negl i gence.

(4) There shall be no liability under this Section for
any person (including, but not I|imted to, an owner of
resi denti al property who applies a pesticide to the

residential property or who has another person apply a
pesticide to the residential property) for response costs or
damages as the result of the storage, handling and use, or
recomendation for storage, handling and use, of a pesticide
consistent with:

(A) its directions for storage, handling and use as
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stated in its | abel or |abeling;

(B) its warnings and cautions as stated in its
| abel or | abeling; and
(G the wuses for which it is registered under the

Federal Insecticide, Fungicide and Rodenticide Act and

the Illinois Pesticide Act.

(4.5) There shall be no liability wunder subdivision
(f)(1) of this Section for response costs or damages as the
result of a release of a pesticide froman agrichem ca
facility site if the Agency has received notice from the
Departnent of Agriculture pursuant to Section 19.3 of the
Illinois Pesticide Act, the owner or operator of t he
agrichemcal facility is proceeding with a corrective action
pl an under the Agrichem cal Facility Response Action Program
i npl emrented under that Section, and the Agency has provided a
written endorsenent of a corrective action plan.

(4.6) There shall be no liability wunder subdivision
(f)(1) of this Section for response costs or damages as the
result of a substantial threat of a release of a pesticide
froman agrichemcal facility site if the Agency has received
notice fromthe Departnent of Agriculture pursuant to Section
19.3 of the Illinois Pesticide Act and the owner or operator
of the agrichemcal facility is proceeding wwth a corrective
action plan under the Agrichemcal Facility Response Action
Program i npl enent ed under that Section.

(5 Nothing in this subsection (j) shall affect or
nodi fy in any way the obligations or liability of any person
under any other provision of this Act or State or federal
law, including common law, for damages, injury, or |oss
resulting from a release or substantial threat of a rel ease
of any hazardous substance or for renoval or renedial action
or the costs of renoval or renedial action of such hazardous
subst ance.

(6)(A) The term "contractual relationship", for the
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pur pose of this subsection includes, but is not limted to,
| and contracts, deeds or other instruments transferring title
or possession, unless the real property on which the facility
concerned is located was acquired by the defendant after the
di sposal or placenent of the hazardous substance on, in, or
at the facility, and one or nore of the circunstances
described in clause (i), (ii), or (iii) of this paragraph is
al so established by the defendant by a preponderance of the
evi dence:

(1) At the tine the defendant acquired the facility
t he defendant did not know and had no reason to know t hat
any hazardous substance which is the subject of the
release or threatened rel ease was di sposed of on, in or
at the facility.

(1i) The defendant is a governnent entity which
acquired the facility by escheat, or through any other
involuntary transfer or acquisition, or through the
exercise of emnent domain authority by purchase or
condemat i on.

(iii1) The def endant acquired the facility by
i nheritance or bequest.

In addition to establishing the foregoing, the defendant
must establish that he has satisfied the requirenments of
subpar agraph (C) of paragraph (I) of this subsection (j).

(B) To establish the defendant had no reason to know, as
provided in clause (i) of subparagraph (A) of this paragraph,
the defendant nust have undertaken, at the time  of
acqui sition, all appropriate inquiry into the previous
ownership and uses of the property consistent wth good
comercial or customary practice in an effort to mnimze
l[tability. For purposes of the preceding sentence, the court
shall take 1into account any specialized know edge or
experience on the part of the defendant, the relationship of

the purchase price to the value of the property i f
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uncont am nated, comonly known or reasonably ascertainable
information about the property, the obviousness of the
presence or |likely presence of contam nation at the property,
and the ability to detect such contam nation by appropriate
i nspecti on.

(© Nothing in this paragraph (6) or in subparagraph (O
of paragraph (1) of +this subsection shall dimnish the
liability of any previous owner or operator of such facility
who woul d ot herwi se be |liable under this Act. Notw thstandi ng
this par agr aph (6), if the defendant obtained actual
knowl edge of the release or threatened rel ease of a hazardous
substance at such facility when the defendant owned the real
property and then subsequently transferred ownership of the
property to another person w thout disclosing such know edge,
such defendant shall be treated as |iable wunder subsection
(f) of this Section and no defense under subparagraph (C) of
paragraph (1) of this subsection shall be available to such
def endant .

(D) Nothing in this paragraph (6) shall affect the
liability under this Act of a defendant who, by any act or
om ssion, caused or contributed to the rel ease or threatened
rel ease of a hazardous substance which is the subject of the
action relating to the facility.

(E) (i) Except as provided in clause (ii) of this
subparagraph (E), a defendant who has acquired real property
shal | have established a rebuttable presunption against al
State clains and a concl usi ve presunption against all private
party clainms that the defendant has nmade all appropriate
inquiry within the neaning of subdivision (6)(B) of this
subsection (j) if the defendant proves that inmediately prior
to or at the tinme of the acquisition:

(I') the defendant obtained a Phase |I Environnental

Audit of the real property that neets or exceeds the

requi renents of this subparagraph (E), and the Phase |
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Envi ronmental Audit did not disclose the presence or
likely presence of a release or a substantial threat of a
rel ease of a hazardous substance or pesticide at, on, to,
or fromthe real property; or

(rr) the def endant obt ai ned a Phase |1
Environnental Audit of the real property that neets or
exceeds the requirenents of this subparagraph (E), and
the Phase Il Environnmental Audit did not disclose the
presence or likely presence of a release or a substanti al
threat of a rel ease of a hazardous substance or pesticide
at, on, to, or fromthe real property.

(i) No presunption shall be created under clause (i) of
this subparagraph (E), and a defendant shall be precluded
from denonstrating that the def endant has made al
appropriate inquiry within the neaning of subdivision (6)(B)
of this subsection (j), if:

(I') the defendant fails to obtain all Environmental
Audits required under this subparagraph (E) or any such
Envi r onnment al Audi t fails to meet or exceed the
requi renents of this subparagraph (E)

(1) a Phase |I Environnental Audit discloses the
presence or likely presence of a release or a substanti al
threat of a rel ease of a hazardous substance or pesticide
at, on, to, or from real property, and the defendant
fails to obtain a Phase Il Environmental Audit;

(1) a Phase Il Environnmental Audit discloses the
presence or likely presence of a release or a substanti al
threat of a rel ease of a hazardous substance or pesticide
at, on, to, or fromthe real property;

(I'v) the defendant fails to maintain a witten
conpilation and explanatory summary report of t he
information reviewed in the course of each Environnental
Audit under this subparagraph (E); or

(V) there is any evidence of fraud, mat eri al
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conceal nment, or mat eri al m srepresentation by the

defendant of environnmental conditions or of related

informati on discovered during t he course of an

Envi ronnental Audit.

(ti1) For purposes of this subparagraph (E), the term
"“environnmental professional” nmeans an individual (other than
a practicing attorney) who, through academ c training,
occupati onal experience, and reputation (such as engineers,
i ndustrial hygienists, or geologists) can objectively conduct
one or nore aspects of an Environnental Audit and who either:

(I') mintains at the tinme of the Environnmental

Audit and for at |east one year thereafter at |east

$500, 000 of environmental consultants' professional

liability insurance coverage 1issued by an insurance

conpany |licensed to do business in Illinois; or
(1) is an Illinois licensed professional engineer
or an Illinois licensed industrial hygienist.

An environnental professional may enpl oy persons who are
not environnmental professionals to assist in the preparation
of an Environnental Audit if such persons are under the
direct supervision and control of t he envi r onnent al
pr of essi onal .

(tv) For purposes of this subparagraph (E), the term
"real property" neans any interest in any parcel of |and, and
includes, but is not limted to, buildings, fixtures, and
I nprovenents.

(v) For purposes of this subparagraph (E), the term
"Phase | Environnental Audit" nmeans an investigation of real
property, conduct ed by environnmental professionals, to
di scover the presence or likely presence of a release or a
substantial threat of a release of a hazardous substance or
pesticide at, on, to, or fromreal property, and whether a
rel ease or a substantial threat of a release of a hazardous

subst ance or pesticide has occurred or may occur at, on, to,
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or from the real property. Until such tine as the United

States Environmental Protection Agency establishes standards

for making appropriate inquiry into the previous ownership

and uses of the facility pursuant to 42 US. C Sec.

9601(35)(B)(ii), the investigation shall comply wth the

procedures of the American Society for Testing and Materi al s,

i ncludi ng the document known as Standard E1527-97, entitled

"Standard Procedures for Environnental Site Assessnent: Phase

1 Envi r onnent al Site Assessnment Process". Upon their

adopti on, the standards pronul gated by USEPA pursuant to 42

US.C. Sec. 9601(35)(B)(ii) shall govern the perfornmance of

Phase | Environnental Audits. In addition to the above

requi renents, the Phase | Environnental Audit shall include a

review of recorded land title records for the purpose of

deterni ni ng whether the real property is subject to an

envi r onnent al land use restriction such as a No Further

Renediation Letter, Environnental Land Use Control, or

H ghway Authority Agreenent. The-tnvesttgatton-shall-tnelude

a--review -of--at--least--each--of--the--foll owt ng-sourees- of
t nf of mMat + on- eonecer At ng-t he- eur r ent - and- pr evi ous- ewner shi p- and
use-of -t he-real - property:
(1)--Recorded-chain-of-title-doecunents-regardi ng-the
Feal - property; -t neludi ng-all--deeds;--easenents;--|eases;
Festfrtettons;-and- eovenant s-f or - a- pert od- of - 50- year s-
(t1)--Aertial-phot ographs-that-rmay-refleect-prior-uses
of --the--real - property-and-that - are- r easonabl y- obt at nabl e
t hr ough- St at e; - f eder al ; - of - | ocal - gover naent - - agenet es- - of
bodt es-
(tt1)--Recorded- envi ronnent al - €l eanup-tiens;-if-any;
agatnst--the--real--property-that-have-arisen-pursuant-te
this- Act-or-federal -statutes:
(V) --Reasonably- - obt at nable--State;--federal;---and
l ocal - - governnent - -records-of -sttes-or-facttities-at;-on;

or - near -t he-real - property-to--discover--the--presence--or
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Lt kely--presence--of - - a- hazar dous- subst ance- or - pest i et de;
and-whet her-a--rel ease--or--a--substanttal--threat--of--a
fFel ease---of - -a--hazar dous- - subst ance- - or - - pest t €t de- - has
Occur red- of - ray- oceur--at;--o0n;--to;--oF--from -t he--real
property: - - Sueh- gover npent - r ecor ds-shal | - + nel ude; - but - not
be-ltmted-to:--reasonably- obt at nabl e- St at e; - f eder al ; - and
l ocal - gover npent -+ Avest i gatt on-reports-for-those-sites- or
factlities:--reasonably--obtai nable--State;--federal;-and
l ocal - gover npent - records-of -activities-tikely-to-cause- or
contribute-to-a-release-or--a--threatened--release--of--a
hazar dous- - subst ance- or - pestt et de-at;-on;-to;-or-fromthe
Feal - property; -t neluding-tandtill--and--other--treat nent;
st of age; - - - and- - di sposal - -} ocat t on- - r ecor ds; - - under gr ound
st of age-t ank- r ecor ds; - - hazar dous- - wast e- -t ransport er - - and
gener at or - recor ds; - and-spt | -reportt ng- r ecor ds: - and- ot her
Feasonabl y- - - obt at nable---State;---federal;---and---}ocal
gover nrent - envi ronnent al - records-t hat - report -t net dent s- or
activities--that--are--likely-to-cause-or-contribute-to-a
rel ease- or - a- t hr eat ened- r el ease- of - a- hazar dous- - subst ance
OF--pestietde--at;-on;-to;-or-fromthe-real-property:---in
or der - t 0- be- deened- " r easonabl y- - obt at nabl e* - - as--requi r ed
her et n; - a- copy- of - F easonabl e- faest nt | e- of - t he- r ecor d- Aust
be- - obt at nabl e- - from t he- gover narent - ageney- by- r equest - and
upon- paynent - of - a- pr ocesst ng-fee; -t f - any; - est abl t shed- - by
t he- - gover naent - - ageney- - - - The- - Ageney- -t s--aut hort zed-to
establ i sh--a--reasonabl e--fee--for--proecessing---reguests
Fecetved- - under - -t ht s- - subpar agraph-(E)-for-records:--- At}
fees-col | ect ed- by-t he- Ageney-under--this--clause--{v){t\V)
shal | - - be- - depost ted- -t nt o- -t he- - Envi r onfent al - Pr ot ectt on
Per it t - and- | nspeett on- Fund- - t n- - aceor danee- - wi t h- - Seet t on
22: 8:

Not wt t hst andi ng- - any--other-ltaw -t f-the-fee-ts-patd;
t he- Ageney-shal | - process- a- request - -reecet ved- - under--this

subparagraph--(E)--for--records--wtthin--30--days--of-the
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F ecet pt - of - sueh- r eguest -
(V)--A-visual-site-tnspection-of-the--real--property
and--all-factltttes-and-i pprovenents-on-the-real-property
and- - a--visual --t nspection--of---properties---innediately
adj acent -t o-t he-real - property; -t nel udi ng- an-t pvest t gat t on
of - -any--use;--storage;--treatnent;--spitls--fromuse;-or
dt spesal - of - hazar deus- subst ances; - hazar dous- wast es; - sol i d
wast es; - or - pesti et des:----1f--the--person--conduettng--the
tAvestigatt on--ts--dent ed- aceess-t - any- property- adj acent
to-the-real - property;-the-person-shall-conduet--a--visual
t Aspect t on- of - t hat - adj acent - property-fromthe- property-to
whi eh- -t he- - person- - does- - have- - aceess- - and--from - publ i e
Fi ght s- of - way-
(VH)--A-review of - busi ness-records-for-activities-at
of - on-t he-real - property-for-a-pert od- of - 50- year s-
(vi) For purposes of subparagraph (E), the term "Phase
Il Environnental Audit" neans an investigation of real
property, conduct ed by envi ronment al pr of essi onal s,
subsequent to a Phase | Environnental Audit. |[|f the Phase |
Envi ronmental Audit discloses the presence or |ikely presence
of a hazardous substance or a pesticide or a release or a
substantial threat of a release of a hazardous substance or
pesti ci de:
(') Inor to soil, the defendant, as part of the
Phase |1 Environnental Audit, shall performa series of
soil borings sufficient to determ ne whether there is a
presence or |likely presence of a hazardous substance or
pesticide and whether there is or has been a release or a
substantial threat of a release of a hazardous substance
or pesticide at, on, to, or fromthe real property.
(1) In or to groundwater, the defendant, as part
of the Phase Il Environnental Audit, shall: review
i nformation r egar di ng | ocal geol ogy, wat er wel |

| ocations, and | ocations of waters of the State as may be
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obtained from State, federal, and |ocal gover nnment
records, including but not limted to the United States

CGeol ogical Service, the State Ceol ogical Survey Division
of the Departnment of Natural Resources, and the State
Water Survey Division of the Departnment of Natural
Resour ces; and perform groundwater nonitoring sufficient
to determne whether there is a presence or likely
presence of a hazardous substance or pesticide, and
whether there is or has been a release or a substanti al
threat of a rel ease of a hazardous substance or pesticide
at, on, to, or fromthe real property.

(rrr)y On or to medi a ot her t han soi | or
groundwater, the defendant, as part of the Phase |
Environnmental Audit, shall perform an i nvestigation
sufficient to determne whether there is a presence or
i kely presence of a hazardous substance or pesticide,
and whether there is or has been a release or a
substantial threat of a release of a hazardous substance
or pesticide at, on, to, or fromthe real property.

(vii) The findings of each Environmental Audit prepared
under this subparagraph (E) shall be set forth in a witten
audit report. Each audit report shall contain an affirmation
by the defendant and by each environnmental professional who
prepared the Environnmental Audit that the facts stated in the
report are true and are nmade under a penalty of perjury as
defined in Section 32-2 of the Crimnal Code of 1961. It s
perjury for any person to sign an audit report that contains
a false material statenent that the person does not believe
to be true.

(viii) The Agency is not required to review, approve, or

certify t he results of any Environnental Audit. The
performance of an Environnental Audit shall in no way entitle
a defendant to a presunption of Agency approval or

certification of the results of the Environmental Audit.


SOLIMAR DFAULT BILLS NONE


Public Act 093-0152
SB222 Enroll ed LRB093 08816 AMC 09048 b

The presence or absence of a disclosure docunent prepared
under the Responsi ble Property Transfer Act of 1988 shall not
be a defense wunder this Act and shall not satisfy the
requi renments of subdivision (6)(A) of this subsection (j).

(7) No person shall be liable wunder this Section for
response costs or damages as the result of a pesticide
release if the Agency has found that a pesticide release
occurred based on a Health Advisory issued by the U S.
Envi ronnmental Protection Agency or an action |level devel oped
by the Agency, unless the Agency notified the manufacturer of
the pesticide and provided an opportunity of not |ess than 30
days for the manufacturer to coment on the technical and
scientific justification supporting the Health Advisory or
action |evel.

(8 No person shall be Iliable under this Section for
response costs or damages as the result of a pesticide
release that occurs in the course of a farmpesticide
collection program operated under Section 19.1 of t he
I1linois Pesticide Act, unless the release results from gross
negl i gence or intentional m sconduct.

(k) If any person who is |liable for a release or
substantial threat of release of a hazardous substance or
pesticide fails wthout sufficient cause to provide renoval
or renedi al action upon or in accordance with a notice and
request by the Agency or upon or in accordance with any order
of the Board or any court, such person may be liable to the
State for punitive damages in an anount at |east equal to,

and not nore than 3 tines, the anobunt of any costs incurred

by the State of Illinois as a result of such failure to take
such renoval or renedial action. The punitive danmages
inposed by the Board shall be in addition to any costs

recovered fromsuch person pursuant to this Section and in
addition to any other penalty or relief provided by this Act

or any other |aw.
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Any nonies received by the State pursuant to this
subsection (k) shall be deposited in the Hazardous Waste
Fund.

(1) Beginning January 1, 1988, the Agency shall annually
collect a $250 fee for each Special Waste Hauling Permt
Application and, in addition, shall collect a fee of $20 for
each waste hauling vehicle identified in the annual permt
application and for each vehicle which is added to the permt
during the annual period. The Agency shall deposit 85% of
such fees collected wunder this subsection in the State
Treasury to the credit of the Hazardous Waste Research Fund;
and shall deposit the remaining 15% of such fees collected in
the State Treasury to the «credit of the Environnental
Protection Permt and Inspection Fund. The majority of such
recei pts which are deposited in the Hazardous Waste Research
Fund pursuant to this subsection shall be wused by the
Departnent of Natural Resources for activities which relate
to the protection of underground waters. Persons engaged in
the offsite transportation of hazardous waste by hi ghway and
participating in the Uniform Program under subsection (I-5)
are not required to file a Special Wste Hauling Permt
Appl i cati on.

(I-5) (1) As used in this subsection:

"Base st at e" means the state selected by a
transporter according to the procedures established under
the Uni form Program

"Base state agreement" neans an agreenment between
participating states electing to register or permt
transporters.

"Participating state" neans a state electing to
participate in the UniformProgram by entering into a
base state agreenent.

"Transporter” neans a person engaged in the offsite

transportati on of hazardous waste by hi ghway.
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"Uni form application" neans the uniformregistration
and permt application formprescribed under the Uniform
Pr ogr am

"Uniform Progrant neans the Uniform State Hazardous
Material s Transportation Registration and Permt Program
established in the report submtted and anmended pursuant
to 49 U S. C Section 5119(b), as inplenmented by the
Agency under this subsection.

"Vehicle" neans any self-propelled notor vehicle,
except a truck tractor without a trailer, designed or
used for the transportation of hazardous waste subject to
t he hazardous waste nmanifesting requirenents of 40 U S. C
Section 6923(a)(3).

(2) Beginning July 1, 1998, the Agency shal
i npl enent t he Uniform State Hazar dous Materi al s
Transportation Registration and Permt Program On and
after that date, no person shall engage in the offsite
transportation of hazardous waste by highway w thout
registering and obtaining a permt under the Uniform
Program A transporter wth its principal place of
business in Illinois shall register with and obtain a
permt from the Agency. A transporter that designates
anot her participating state in the UniformProgramas its
base state shall likewse register with and obtain a
permt from that state before transporting hazardous
waste in Illinois.

(3) Beginning July 1, 1998, the Agency shal
annual ly collect no nore than a $250 processing and audit
fee from each transporter of hazardous waste who has
filed a uniformapplication and, in addition, the Agency
shal | annual |y col | ect an apportioned vehi cl e
registration fee of $20. The anmount of the apportioned
vehicle registration fee shall be cal cul ated consi stent

with the procedures established under t he Uni f orm
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Pr ogr am
Al l noneys recei ved by the Agency from the

collection of fees pursuant to the Uniform Program shal
be deposited into the Hazardous WAaste Transporter account
hereby created within the Environnmental Protection Perm:t
and | nspection Fund. Moneys remai ning in the account at
the close of +the fiscal year shall not |apse to the
Ceneral Revenue Fund. The State Treasurer may receive
nmoney or other assets fromany source for deposit into
the account. The Agency may expend noneys from the
account, upon appropriation, for the inplenentation of
the Uniform Program including the costs to the Agency of
fee collection and adm ni strati on. In addition, funds
not expended for the inplenentation of the Uniform
Program nmay be wutilized for energency response and
cl eanup activities rel ated to hazar dous wast e
transportation that are initiated by the Agency.

Whenever the anount of t he Hazar dous Wast e
Transporter account exceeds by 115% the anount annually
appropriated by the General Assenbly, the Agency shall credit
participating transporters an anount, proportionately based
on the amount of the vehicle fee paid, equal to the excess in
the account, and shall determine the need to reduce the
anmount of the fee charged transporters in the subsequent
fiscal year by the anmount of the credit.

(4) (A The Agency may propose and the Board shal
adopt rules as necessary to inplenent and enforce the
Uniform Program The Agency is authorized to enter into
agreenents wth other agencies of this State as necessary
to carry out admnistrative functions or enforcenent of
the Uni form Program

(B) The Agency shall recognize a Uniform Program
registration as valid for one year fromthe date a notice

of registration formis issued and a permt as valid for
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3 years fromthe date issued or until a transporter fails
to renew its registration, whichever occurs first.

(© The Agency mmy inspect or exam ne any notor
vehicle or facility operated by a transporter, including
papers, books, records, docunents, or other materials to
determine if a transporter is conplying with the Uniform
Program The Agency may al so conduct investigations and
audits as necessary to determne if a transporter 1is
entitled to a permt or to nake suspension or revocation
determ nations consistent wth the standards of the
Uni f orm Program

(5 The Agency may enter into agreenments wth
federal agencies, national repositories, or ot her
participating states as necessary to allow for the
reciprocal registration and permtting of transporters
pursuant to the Uniform Program The agreenents nmay
include procedures for determining a base state, the
collection and distribution of registration fees, dispute
resol ution, the exchange of information for reporting and
enf orcenent purposes, and other provisions necessary to

fully inplement, admnister, and enforce the Uniform

Pr ogr am
(m (Bl ank).
(n) (Bl ank).

(Source: P.A 91-36, eff. 6-15-99; 92-574, eff. 6-26-02.)

(415 ILCS 5/ 28.6 new)

Sec. 28.6. Rul emaking to updat e i ncorporation by

r ef erence.

(a) Any person may file a proposal with the Board to

update an incorporation by reference included in a Board

rul e. The Board or the Agency may al so nake such a proposal

on its own initiative.

(b) A rulenmaking to update an incorporation by reference
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under this Section shall be for the sole purpose of replacing

a reference to an older or obsolete version of a docunent

with a reference to the current version of that docunent or

its successor docunent.

(c) A rulemaking to update an incorporation by reference

under this Section shall conply with Sections 5-40 and 5-75

of the Illinois Adm nistrative Procedure Act. Sections 27 and

28 of this Act do not apply to rul emaki ng under this Secti on.

(d) If an objection to the proposed anendnent is filed

during the public comment period required under Section 5-40

of the |Illinois Adninistrative Procedure Act, then the

proposed anendnment shall not be adopted pursuant to this

Secti on. Nothing in this Section precludes the adoption of a

change to an incorporation by reference through other | awful

rul emaki ng procedures.

(e) The Board may adopt procedural rules to inplement

this Secti on.

(415 ILCS 5/30) (fromCh. 111 1/2, par. 1030)

Sec. 30. Investigations. The Agency shal | cause
investigations to be mnade upon the request of the Board or
upon recei pt of information concerning an alleged violation

of this Act, er-of any rule or regulation adopted under this

Act, pronul gated-t hereunder;-or-of any permt g¢ranted-by--the
Ageney or any termor condition of a any-sueh permt, or any

Board order, and may cause to be made such ot her

investigations as it shall deem advi sabl e.

(Source: P.A 92-574, eff. 6-26-02.)

(415 ILCS 5/31) (fromCh. 111 1/2, par. 1031)

Sec. 31. Notice; conplaint; hearing.

(a)(1) Wthin 180 days of becom ng aware of an all eged
violation of the Act or any rule adopted under the Act or

of a permt granted by the Agency or condition of the
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permt, the Agency shall issue and serve, by certified
mai |, upon the person conpl ai ned against a witten notice

inform ng that person that the Agency has evidence of the
alleged violation. At a mninmum the witten notice
shal | contai n:

(A notification to the person conplained
against of the requirenent to submt a witten
response addressing the violations alleged and the
option to neet with appropriate agency personnel to
resolve any alleged violations that could lead to
the filing of a formal conpl aint;

(B) a detailed explanation by the Agency of
the violations all eged,;

(O an explanation by the Agency of the
actions that the Agency believes may resolve the
alleged violations, including an estimte of a
reasonable tinme period for the person conpl ai ned
agai nst to conplete the suggested resolution; and

(D) an explanation of any alleged violation
that the Agency believes cannot be resol ved w thout
the involvenment of the Ofice of the Illinois
Attorney Ceneral or the State's Attorney of the
county in which the alleged violation occurred and
the basis for the Agency's belief.

(2) Awitten response to the violations alleged
shall be submitted to the Agency, by certified mail,
within 45 days of receipt of notice by the person
conpl ained against, unless the Agency agrees to an
extension. The witten response shall include:

(A) information in rebuttal, explanation or
justification of each alleged violation;

(B) a proposed Conpliance Conm tnment Agreenent
that includes specified times for achieving each

commtnment and which may consist of a statenent
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indicating that the person conpl ai ned agai nst
bel i eves that conpliance has been achi eved; and
(C© a request for a neeting with appropriate

Agency personnel if a neeting is desired by the

person conpl ai ned agai nst.

(3) If the person conplained against fails to
respond in accordance wth t he requi renents of
subdi vision (2) of this subsection (a), the failure to
respond shall be considered a waiver of the requirenents
of this subsection (a) and nothing in this Section shal
precl ude t he Agency from proceeding pursuant to
subsection (b) of this Section

(4) A neeting requested pursuant to subdivision (2)
of this subsection (a) shall be hel d W t hout a
representative of the Ofice of the Illinois Attorney
CGeneral or the State's Attorney of the county in which
the alleged violation occurred, within 60 days of receipt
of notice by the person conpl ai ned against, unless the
Agency agrees to a postponenent. At the neeting, the
Agency shall provide an opportunity for the person
conpl ai ned against to respond to each all eged violation,
suggested resol ution, and suggested inplenentation tine
frame, and to suggest alternate resol utions.

(5 If a neeting requested pursuant to subdivision
(2) of this subsection (a) is held, the person conpl ai ned
agai nst shall, wthin 21 days followng the neeting or
within an extended tine period as agreed to by the
Agency, submt by certified mail to the Agency a witten
response to the alleged violations. The witten response
shal | incl ude:

(A) additional i nformation in rebuttal,
expl anati on or justification of each alleged

vi ol ati on;

(B) a proposed Conpliance Conm tnent Agreenent
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that includes specified times for achieving each

commtnment and which may consist of a statenent

indicating that the person conpl ai ned agai nst
bel i eves that conpliance has been achi eved; and

(C© a statenent indicating that, should the
person conplained against so wsh, the person
conpl ai ned against chooses to rely upon the initial
witten response submtted pursuant to subdivision

(2) of this subsection (a).

(6) If the person conplained against fails to
respond in accordance wth t he requi renents of
subdi vision (5) of this subsection (a), the failure to
respond shall be considered a waiver of the requirenents
of this subsection (a) and nothing in this Section shal
precl ude t he Agency from proceeding pursuant to
subsection (b) of this Section

(7) Wthin 30 days of the Agency's receipt of a
witten response submtted by the person conplained
agai nst pursuant to subdivision (2) of this subsection
(a), if a neeting is not requested, or subdivision (5) of
this subsection (a), if a neeting is held, or wthin a
later time period as agreed to by the Agency and the
person conpl ai ned agai nst, the Agency shall issue and
serve, by certified mil, wupon the person conplained
against a witten notice informng the person of its
acceptance, rejection, or proposed nodification to the
proposed Conpliance Commtnent Agreenent as contained
within the witten response.

(8 Nothing in this subsection (a) is intended to
require the Agency to enter into Conpliance Conm tnment
Agreenments for any alleged violation that the Agency
bel i eves cannot be resolved wthout the involvenent of
the Ofice of the Attorney General or the State's

Attorney of the county in which the alleged violation
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occurred, for, anong other purposes, the inposition of
statutory penalties.

(9) The Agency's failure to respond to a witten
response submtted pursuant to subdivision (2) of this
subsection (a), if a neeting is not requested, or
subdivision (5) of this subsection (a), if a neeting is
held, wthin 30 days, or within the tine period otherw se
agreed to in witing by the Agency and the person
conpl ai ned against, shall be deenmed an acceptance by the
Agency of the proposed Conpliance Commtnent Agreenent
for the violations alleged in the witten notice issued
under subdivision (1) of this subsection (a) as contained
within the witten response.

(10) If the person conpl ai ned agai nst conplies with
the ternms of a Conpliance Commitnent Agreenent accepted
pursuant to this subsection (a), the Agency shall not
refer the alleged violations which are the subject of the
Compl i ance Comm tnent Agreenent to the Ofice of the
II'linois Attorney General or the State's Attorney of the
county in which the alleged violation occurred. However,
nothing in this subsection is intended to preclude the
Agency from continuing negotiations wth the person
conpl ai ned against or from proceeding pursuant to the
provi sions of subsection (b) of this Section for all eged
violations which remain the subject of disagreenent
bet ween the Agency and the person conplained against
foll ow ng fulfill ment of the requirenents of this
subsection (a).

(11) Nothing in this subsection (a) is intended to
precl ude the person conpl ai ned agai nst fromsubmtting to
the Agency, by certified mail, at any tinme, notification
that the person conpl ai ned agai nst consents to waiver of
the requirenments of subsections (a) and (b) of this

Secti on.
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(b) For alleged violations that remain the subject of
di sagreenent between the Agency and the person conpl ai ned
against followng fulfillment of t he requirenents of
subsection (a) of this Section, and as a precondition to the
Agency's referral or request to the Ofice of the I1llinois
Attorney General or the State's Attorney of the county in
which the alleged violation occurred for |egal representation
regarding an all eged violation that may be addressed pursuant
to subsection (c) or (d) of this Section or pursuant to
Section 42 of this Act, the Agency shall issue and serve, by
certified mail, upon the person conpl ained against a witten
notice informng that person that the Agency intends to
pursue | egal action. Such notice shall notify the person
conpl ai ned against of the violations to be alleged and offer
the person an opportunity to neet wth appropriate Agency
personnel in an effort to resolve any alleged violations that
could lead to the filing of a formal conplaint. The neeting
w th Agency personnel shall be held within 30 days of receipt
of notice served pursuant to this subsection upon the person
conpl ai ned agai nst, unl ess the  Agency agrees to a
post ponenment or the person notifies the Agency that he or she
wi |l not appear at a neeting within the 30 day tine period.
Nothing in this subsection is intended to preclude the Agency
from followng the provisions of subsection (c) or (d) of
this Section or fromrequesting the | egal representation of
the Ofice of the lllinois Attorney General or the State's
Attorney of the county in which the alleged violations
occurred for alleged violations which remain the subject of
di sagreenent between the Agency and the person conplained
agai nst after t he provisions of this subsection are
ful filled.
(c)(1) For alleged violations which remain the subject
of di sagreenent between the Agency and the person

conpl ai ned agai nst foll ow ng wai ver, pur suant to
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subdi vision (10) of subsection (a) of this Section, or
fulfillment of the requirenents of subsections (a) and
(b) of this Section, the Ofice of the Illinois Attorney
CGeneral or the State's Attorney of the county in which
the alleged violation occurred shall issue and serve upon
the person conplained against a witten notice, together
with a formal conplaint, which shall specify t he
provision of the Act or the rule or regulation or permt
or termor condition thereof under which such person is
said to be in violation, and a statenent of the manner
in, and the extent to which such person is said to
violate the Act or such rule or regulation or permt or
termor condition thereof and shall require the person so
conpl ai ned against to answer the charges of such fornmal
conplaint at a hearing before the Board at a tinme not
| ess than 21 days after the date of notice by the Board,
except as provided in Section 34 of this Act. Such
conpl aint shall be acconpanied by a notification to the
defendant that financing may be avail able, through the
II'linois Environnental Facilities Financing Act, to
correct such violation. A copy of such notice of such
hearings shall also be sent to any person that has
conplained to the Agency respecting the respondent within
the six nonths preceding the date of the conplaint, and
to any person in the county in which the offending
activity occurred t hat has request ed notice of
enforcenent proceedi ngs; 21 days notice of such hearings
shall also be published in a newspaper of general
circulation in such county. The respondent may file a
witten answer, and at such hearing the rules prescribed
in Sections 32 and 33 of this Act shall apply. 1In the
case of actual or threatened acts outside Illinois
contributing to environnental damage in |Illinois, the

extraterritorial servi ce-of - process provi si ons of
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Sections 2-208 and 2-209 of the Code of Civil Procedure
shal | apply.

Wth respect to notices served pursuant to this
subsection (c)(1) which involve hazardous material or
wastes in any manner, the Agency shall annually publish a
list of all such notices served. The list shall include
the date the investigation commenced, the date notice was
sent, the date the matter was referred to the Attorney
CGeneral, if applicable, and the current status of the
matter.

(2) Notw thstanding the provisions of subdivision
(1) of this subsection (c), whenever a conpl aint has been
filed on behalf of the Agency or by the People of the
State of Illinois, the parties may file with the Board a
stipulation and proposal for settlenent acconpanied by a
request for relief from the requirement of a hearing
pursuant to subdivision (1). Unless the Board, inits
di scretion, concludes that a hearing will be held, the
Board shall cause notice of the stipulation, proposal and
request for relief to be published and sent in the sanme
manner as is required for hearing pursuant to subdivision
(1) of this subsection. The notice shall include a
statenent that any person may file a witten demand for
hearing wthin 21 days after receiving the notice. If any
person files atinely witten demand for hearing, the
Board shall deny the request for relief froma hearing
and shall hold a hearing in accordance wth t he
provi sions of subdivision (1).

(3) Notw thstanding the provisions of subdivision
(1) of this subsection (c), if the Agency becones aware
of a wviolation of this Act arising from or as a result
of , voluntary pollution prevention activities, the Agency
shall not proceed with the witten notice required by

subsection (a) of this Section unless:


SOLIMAR DFAULT BILLS NONE


Public Act 093-0152
SB222 Enroll ed LRB093 08816 AMC 09048 b

(A) the person fails to take corrective action
or elimnate the reported violation wthin a
reasonabl e tine; or
(B) the Agency believes that the violation
poses a substantial and inmnent danger to the
public health or welfare or the environnent. For
the purposes of this item (B), "substantial and
i mm nent danger" neans a danger with a |ikelihood of
serious or irreversible harm
(d)(1) Any person may file with the Board a
conplaint, neeting the requirenents of subsection (c) of
this Section, against any person allegedly violating this

Act, any rule or requl ati on adopted under this Act, any

permt or term or condition of a permt, or any Board

order. or-any-rule-or-regulation-thereunder-or-any-perntt

or-termor--condition--thereotf: The conpl ai nant shal

imedi ately serve a copy of such conplaint upon the

person or persons nanmed therein. Unl ess the Board
determines that such conplaint IS duplicative or
frivolous, it shall schedule a hearing and serve witten

noti ce thereof upon the person or persons naned therein,
in accord with subsection (c) of this Section.

(2) Wienever a complaint has been filed by a person

other than the Attorney General or the State's Attorney,

the parties may file with the Board a stipulation and

proposal for settlenent acconpanied by a request for

relief fromthe hearing requirenent of subdivision (c)(1)

of this Section. Unless the Board, in its discretion,

concludes that a hearing should be held, no hearing on

the stipul ation and proposal for settlenent is required.

(e) In hearings before the Board under this Title the
burden shall be on the Agency or other conplainant to show
ei ther that the respondent has caused or threatened to cause

air or water pollution or that the respondent has violated or
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threatens to violate any provision of this Act or any rule or
regulation of the Board or permt or termor condition
thereof. |f such proof has been made, the burden shall be on

the respondent to show that conpliance wth the Board's

regul ati ons woul d inpose an arbitrary or unreasonable
har dshi p.
(f) The provisions of this Section shall not apply to

adm nistrative citation actions commenced under Section 31.1
of this Act.
(Source: P.A 92-574, eff. 6-26-02.)

(415 ILCS 5/33) (fromCh. 111 1/2, par. 1033)

Sec. 33. Board orders.

(a) After due consideration of the witten and oral
statenents, the testinony and argunents that shall be
submtted at the hearing, or upon default in appearance of
the respondent on return day specified in the notice, the
Board shall issue and enter such final order, or make such
final determnation, as it shall deem appropriate under the
circunstances. It shall not be a defense to findings of

violations of the provisions of this Act, any rule or

requl ati on adopted under this Act, any pernit or term or

condition of a permt, or any Board order, the-Act-or-Board

Fegulattens or a bar to the assessnment of civil penalties
that the person has cone into conpliance subsequent to the
viol ation, except where such action is barred by any
applicable State or federal statute of limtation. |In al
such matters the Board shall file and publish a witten
opi ni on stating the facts and reasons leading to its
decision. The Board shall immediately notify the respondent
of such order in witing by registered mail.

(b) Such order may include a direction to cease and

desist fromviolations of this Act, any rule or requlation

adopted under this Act, any pernmt or termor condition of a
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permit, or any Board order the-Act-or-of--the--Board-s--rules

and- - regul att ons--any--perntt--or--termor-conditt on-t hereof,
and/or the inposition by the Board of <civil penalties in
accord with Section 42 of this Act. The Board may al so
revoke the permt as a penalty for violation. |[If such order
includes a reasonable delay during which to correct a
violation, the Board nmay require the posting of sufficient
per formance bond or other security to assure the <correction
of such violation within the time prescribed.

(c) In mking its orders and determ nations, the Board
shall take into consideration all the facts and circunstances
beari ng upon the reasonabl eness of the em ssions, discharges
or deposits involved including, but not limted to:

(i) the character and degree of injury to, or
interference with the protection of the health, general
wel fare and physical property of the people;

(1i) the social and econom c value of the pollution
sour ce;

(ri1) the suitability or unsuitability of the
pollution source to the area in which it 1is |ocated,
including the question of priority of location in the
area invol ved,

(tv) the technical practicability and econoni ¢
reasonabl eness of reducing or elimnating the em ssions,
di scharges or deposits resulting from such pollution
source; and

(v) any subsequent conpliance.

Whenever a proceeding before the Board may affect the
right of the public individually or collectively to the use
of comunity sewer or water facilities provided by a
muni ci pally owned or publicly regulated conpany, the Board
shall at Jleast 30 days prior to the schedul ed date of the
first hearing in such proceeding, give notice of the date,

tinme, pl ace, and purpose of such hearing by public
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advertisenent in a newspaper of general circulation in the
area of the State concerned. The Board shall conduct a ful
and conplete hearing into the social and economc inpact
which would result fromrestriction or denial of the right to
use such facilities and allow all persons claimng an
interest to intervene as parties and present evidence of such
soci al and econom c i npact.

(d) Al orders issued and entered by the Board pursuant
to this Section shall be enforceable by injunction, mandanus,
or other appropriate renedy, in accordance with Section 42 of
this Act.

(Source: P.A 85-1041; 86-1363.)

(415 ILCS 5/35) (fromCh. 111 1/2, par. 1035)

Sec. 35. Variances:; general provisions. To the extent

consistent with applicable provisions of the Federal Water
Pol lution Control Act, as now or hereafter anended, the
Federal Safe Drinking Water Act (P.L. 93-523), as now or
hereafter anended, the Clean Air Act as anmended in 1977 (P.L.
95-95), and regqgul ations pursuant thereto, and to the extent
consistent wth applicable provisions of the Federal Resource
Conservation and Recovery Act of 1976 (P.L. 94-580), and
regul ati ons pursuant thereto:;

(a) The Board may grant individual variances beyond the
[imtations prescribed in this Act, whenever it is found,
upon presentation of adequate proof, that conpliance with any
rule or regulation, requirenent or order of the Board would
inpose an arbitrary or unreasonable hardship. However, the
Board is not required to find that an arbitrary or
unr easonabl e har dshi p exi sts excl usively because the
regulatory standard is wunder review and the costs of
conpliance are substantial and certain. In granting or
denying a variance the Board shall file and publish a witten

opinion stating the facts and reasons leading to its
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deci si on.
(b) The Agency Beard shall grant provisional variances

whenever it is found, upon presentation of adequate proof,

only--upon--notifiecation-fromthe-Ageney that conpliance on a
short termbasis with any rule or regul ation, requirenent or
order of the Board, or with any permt requirenent, would
i npose an arbitrary or unr easonabl e har dshi p. Sueh
pr ovi st onal - - vart anees--shal t - be- i ssued- wt t ht n- 2- wor ki ng- days
of-notifieation-fromthe- Ageney-

(Source: P.A 86-671.)

(415 ILCS 5/36) (fromCh. 111 1/2, par. 1036)

Sec. 36. Variances and provisional variances.

(a) In granting a variance the Board nmay inpose such
conditions as the policies of this Act may require. |If the
har dshi p conpl ai ned of consists solely of the need for a
reasonable delay in which to correct a violation of this Act
or of the Board regulations, the Board shall condition the
grant of such wvariance upon the posting of sufficient
performance bond or other security to assure the conpletion
of the work covered by the variance. The Board shall have no
authority to delegate to the Agency its powers to require
such per f or mance bond. The original amount of such
performance bond shall not exceed the reasonable cost of the
work to be conpleted pursuant to the variance. The obligation
under such bond shall at no tine exceed the reasonabl e cost
of work remai ning pursuant to the variance.

(b) Except as provided by Section 38 of this Act, any
variance granted pursuant to the provisions of this Section
shal |l be granted for such period of tinme, not exceeding five
years, as shall be specified by the Board at the tinme of the
grant of such variance, and wupon the condition that the
person who receives such variance shall make such periodic

progress reports as the Board shall specify. Such vari ance
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may be extended fromyear to year by affirmative action of

the Board, but only if satisfactory progress has been shown.
(c) Any provisional variance granted by the Agency Beard

pursuant to subsection (b) of Section 35 shall be for a

period of tinme not to exceed 45 days. A provisional variance

may be extended Upen--recetpt-of-a-reconnendation-fromthe

Ageney-to-extend-this-tipe-pertod;-the-Board-shall--grant up

to an additional 45 days by witten decision of the Agency.

The provisional variances granted to any one person shall not
exceed a total of 90 days during any cal endar year.

(Source: P.A 81-1442.)

(415 ILCS 5/37) (fromCh. 111 1/2, par. 1037)

Sec. 37. Vari ances:; procedures.

(a) Any person seeking a variance pursuant to subsection
(a) of Section 35 shall do so by filing a petition for
variance with the Board and t he Agency. Any person filing
such a petition shall pay a filing fee. The Agency shal
pronptly give witten notice of such petition to any person
in the county in which the installation or property for which
variance is sought 1is located who has in witing requested
notice of variance petitions, the State's attorney of such
county, the Chairman of the County Board of such county, and
to each nenber of the CGeneral Assenbly from the |egislative
district in which that installation or property is |ocated,
and shall publish a single notice of such petition in a
newspaper of general circulation in such county. The notices
required by this Section shall include the street address,
and if there is no street address then the | egal description
or the Ilocation wth reference to any well known | andmark,
hi ghway, road, thoroughfare or intersection

The Agency shall pronptly investigate such petition and
consider the views of persons who m ght be adversely affected

by the grant of a variance. The Agency shall make a
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recommendation to the Board as to the disposition of the
petition. If the Board, in its discretion, concludes that a
hearing would be advisable, or if the Agency or any other
person files a witten objection to the grant of such
variance wthin 21 days, together with a witten request for
hearing, then a hearing shall be held, wunder the rules
prescribed in Sections 32 and 33 (a) of this Act, and the
burden of proof shall be on the petitioner.

(b) Any person seeking a provisional variance pursuant
to subsection (b) of Section 35 shall make a request to the
Agency. The Agency shall pronptly investigate and consider
the nerits of the request. The-Ageney-rmay-notify-the-Board
of -tts-reconmendation: |If the Agency fails to take final
action within 30 days after receipt of the request for a

provi sional variance, or if the Agency denies the request,

the person may initiate a proceeding with the Board under

subsection (a) of Section 35.

If the Agency gqrants a provisional variance, the Agency

must pronptly file a copy of its witten decision with the

Board, and the-Beard shall give pronpt notice of its action

to the public by issuing a press release for distribution to
newspapers of general circulation in the county. The Board

must nmaintain for public inspection copies of all provisional

variances filed with it by the Agency.

(Source: P.A 87-914; 88-474.)

(415 ILCS 5/42) (from Ch. 111 1/2, par. 1042)

Sec. 42. Cvil penalties.

(a) Except as provided in this Section, any person that
viol ates any provision of this Act or any regul ation adopted
by the Board, or any permt or termor condition thereof, or
that violates any determpation--or order of the Board
pursuant to this Act, shall be liable for te a civil penalty

of not to exceed $50,000 for the violation and an additi onal
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civil penalty of not to exceed $10,000 for each day during
whi ch the violation continues; such penalties may, upon order
of the Board or a court of conpetent jurisdiction, be nmade
payable to the Environnental Protection Trust Fund, to be
used in accordance with the provisions of the Environmental
Protection Trust Fund Act.
(b) Notw thstandi ng the provisions of subsection (a) of
this Section:
(1) Any person that violates Section 12(f) of this
Act or any NPDES permt or termor condition thereof, or
any filing requirenment, regulation or order relating to
the NPDES permt program shall be liable to a civil
penalty of not to exceed $10,000 per day of violation.
(2) Any person that violates Section 12(g) of this
Act or any U C permt or termor condition thereof, or
any filing requirenment, regulation or order relating to
the State U C programfor all wells, except dass |
wells as defined by the Board under this Act, shall be
liable to a civil penalty not to exceed $2,500 per day of
viol ation; provided, however, that any person who commts
such violations relating to the State UC program for
Class Il wells, as defined by the Board under this Act,
shall be liable to a civil penalty of not to exceed
$10,000 for the violation and an additional civil penalty
of not to exceed $1,000 for each day during which the
vi ol ati on conti nues.
(3) Any person that violates Sections 21(f), 21(g9),
21(h) or 21(i) of this Act, or any RCRA permt or termor
condition thereof, or any filing requirement, regulation
or order relating to the State RCRA program shall be
liable to a civil penalty of not to exceed $25,000 per
day of violation.
(4) In an admnistrative citation action under

Section 31.1 of this Act, any person found to have
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vi ol ated any provision of subsection (0) of Section 21 of
this Act shall pay a civil penalty of $500 for each
viol ation of each such provision, plus any hearing costs
incurred by the Board and the Agency. Such penalties
shall be nmade payable to the Environnental Protection
Trust Fund, to be used in accordance with the provisions
of the Environnental Protection Trust Fund Act; except
that if a wunit of | ocal gover nnment i ssued t he
admnistrative citation, 50%of the civil penalty shal
be payable to the unit of |ocal governnent.

(4-5) In an admnistrative citation action under
Section 31.1 of this Act, any person found to have
vi ol ated any provision of subsection (p) of Section 21 of
this Act shall pay a civil penalty of $1,500 for each

violation of each such provision, plus any hearing costs

incurred by the Board and the Agency, except that the

civil penal ty anmount shall be a-fifst-offense-and $3, 000

for each violation of any provision of subsection (p) of

Section 21 that is the person's a second or subsequent

adj udi cated violation of that provision eoffense;-plus-any

heart ng- costs-t neur red- by-t he- Boar d- and- t he- Ageney. The
penalties shall be deposited into the Environnental
Protection Trust Fund, to be used in accordance with the
provi sions of the Environnmental Protection Trust Fund
Act; except that if a unit of |ocal governnent issued the
adm nistrative citation, 50%of the civil penalty shal
be payable to the unit of |ocal governnent.

(5) Any person who viol ates subsection 6 of Section
39.5 of this Act or any CAAPP permt, or term or
condition thereof, or any fee or filing requirenent, or
any duty to allow or <carry out inspection, entry or
nmoni tori ng activities, or any regulation or order
relating to the CAAPP shall be liable for a civil penalty

not to exceed $10, 000 per day of violation.
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(b.5) Inlieu of the penalties set forth in subsections
(a) and (b) of this Section, any person who fails to file, in
a tinmely manner, toxic chemcal release forns with the Agency
pursuant to Section 25b-2 of this Act shall be liable for a
civil penalty of $100 per day for each day the fornms are
late, not to exceed a maxinumtotal penalty of $6,000. This
daily penalty shall begin accruing on the thirty-first day
after the date that the person receives the warning notice
i ssued by the Agency pursuant to Section 25b-6 of this Act;
and the penalty shall be paid to the Agency. The daily
accrual of penalties shall cease as of January 1 of the
foll ow ng year. Al penalties collected by the Agency
pursuant to this subsection shall be deposited into the
Envi ronmental Protection Permt and | nspection Fund.

(c) Any person that violates this Act, any rule or

requl ati on adopted under this Act, any pernit or term or

condition of a pernit, or any Board order orf-an-eorder-or

ot her - det er nt patt on- of -t he- Board-under-this--Aet and causes
the death of fish or aquatic life shall, in addition to the
ot her penalties provided by this Act, be liable to pay to the
State an additional sumfor the reasonable value of the fish
or aquatic |ife destroyed. Any noney so recovered shall be
placed in the Wldlife and Fish Fund in the State Treasury.

(d) The penalties provided for in this Section my be
recovered in a civil action.

(e) The State's Attorney of +the county in which the
viol ation occurred, or the Attorney GCeneral, nmay, at the
request of the Agency or on his own notion, institute a civil
action for an injunction to restrain violations of this Act,

any rule or requl ati on adopted under this Act, any permt or

termor condition of a permt, or any Board order.

(f) The State's Attorney of the county in which the
viol ation occurred, or the Attorney General, shall bring such

actions in the nanme of the people of the State of [Illinois.
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Wthout Ilimting any other authority which may exist for the
awardi ng of attorney's fees and costs, the Board or a court
of conpetent jurisdiction may award costs and reasonable
attorney's fees, including the reasonable costs of expert
W tnesses and consultants, to the State's Attorney or the
Attorney General in a case where he has prevailed against a
person who has commtted a wlful, knowing or repeated

violation of this Act, any rule or requl ation adopted under

this Act, any pernit or termor condition of a perm¢t, or any

Board order the-Aect.

Any funds collected under this subsection (f) in which
the Attorney Ceneral has prevailed shall be deposited in the
Hazardous Waste Fund created in Section 22.2 of this Act.
Any funds collected under this subsection (f) in which a
State's Attorney has prevailed shall be retained by the
county in which he serves.

(g) Al final orders inposing civil penalties pursuant
to this Section shall prescribe the time for paynent of such
penalties. |If any such penalty is not paid within the tine
prescribed, interest on such penalty at the rate set forth in
subsection (a) of Section 1003 of the Illinois Incone Tax
Act, shall be paid for the period fromthe date paynent is
due until the date paynent is received. However, if the tinme
for paynent is stayed during the pendency of an appeal,
i nterest shall not accrue during such stay.

(h) In determning the appropriate civil penalty to be
i nposed under subdivisions (a), (b)(1), (b)(2), (b)(3), or
(b)(5) of this Section, the Board is authorized to consider
any matters of record in mtigation or aggravation of
penalty, including but not limted to the follow ng factors:

(1) the duration and gravity of the violation;
(2) the presence or absence of due diligence on the
part of the violator in attenpting to conply wth

requi renments of this Act and regul ations thereunder or to
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secure relief therefromas provided by this Act;

(3) any economc benefits accrued by the violator
because of delay in conpliance with requirenents;

(4) the amount of nonetary penalty which will serve
to deter further violations by the violator and to
otherwi se aid in enhancing voluntary conpliance with this
Act by the violator and other persons simlarly subject
to the Act; and

(5) the nunber, proximty in tinme, and gravity of
previously adjudicated violations of +this Act by the
vi ol at or.

(Source: P.A 90-773, eff. 8-14-98; 91-82, eff. 1-1-00.)

(415 ILCS 5/45) (fromCh. 111 1/2, par. 1045)

Sec. 45. Injunctive and other relief.

(a) No existing civil or crimnal renedy for any
wrongful action shall be excluded or inpaired by this Act.
Nothing in this Act shall be construed to limt or supersede
the provisions of the Illinois Gl and Gas Act and the powers
therein granted to prevent the intrusion of water into oil,
gas or <coal strata and to prevent the pollution of fresh
wat er supplies by oil, gas or salt water or oil field wastes,
except that water quality standards as set forth by the
Pol | ution Control Board apply to and are effective within the
areas covered by and affected by permts issued by the
Department of Natural Resources. However, if the Departnent
of Natural Resources fails to act upon any conplaint wwthin a
period of 10 working days following the receipt of a
conplaint by the Departnent, the Environnental Protection
Agency may proceed under the provisions of this Act.

(b) Any person adversely affected in fact by a violation
of this Act, any rule or regul ation adopted under this Act,

or any permt or termor condition of a permt, or_ any Board

order may sue for injunctive relief against such violation
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However, except as provided in subsections subseetton (d) and

(e), no action shall be brought under this Section until 30
days after the plaintiff has been denied relief by the Board

in a proceeding brought under subdivision (d)(1) subsection

(d)y of Section 31 of this Act. The prevailing party shall be
awar ded costs and reasonabl e attorneys' fees.

(c) Nothing in Section 39.4 of this Act shall limt the
authority of the Agency to proceed wth enforcenent under the
provisions of this Act for violations of ternms and conditions
of an endorsed agrichemcal facility permt, an endorsed
| awncare contai nnent permt, or this Act or regulations
her eunder caused or threatened by an agrichemcal facility or
a |awncare wash water containment area, provided that prior
notice is given to the Department of Agriculture which
provi des that Departnment an opportunity to respond as
appropri ate.

(d) If the State brings an action under this Act agai nst
a person with an interest in real property upon which the
person is alleged to have allowed open dunping or open
burning by a third party in violation of this Act, which
action seeks to conpel the defendant to renove the waste or
otherwi se clean up the site, the defendant may, in the manner
provided by law for third-party conplaints, bring in as a
third-party defendant a person who wth actual know edge
caused or contributed to the illegal open dunping or open
burning, or who is or may be liable for all or part of the
removal and cl eanup costs. The court may include any of the
parties which it determnes to have, wth actual know edge,
al l oned, caused or contributed to the illegal open dunping or
open burning in any order that it may issue to conpel renova
of the waste and cleanup of the site, and may apportion the
renmoval and cleanup costs anong such parties, as it deens
appropriate. However, a person nmay not seek to recover any

fines or civil penalties inposed upon himunder this Act from
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a third-party defendant in an action brought under this
subsecti on.

(e) Afinal order issued by the Board pursuant to

Section 33 of this Act nay be enforced through a civil action

for injunctive or other relief instituted by a person who was

a party to the Board enforcenent proceeding in which the

Board i ssued the final order

(Source: P.A 91-357, eff. 7-29-99; 92-574, eff. 6-26-02.)

ARTI CLE I'l. Non-I1ERRC provi sions.

Section 25. The State Finance Act is anended by adding

Section 5.595 as foll ows:

(30 ILCS 105/5.595 new)
Sec. 5.595. The G| Spill Response Fund.

Section 30. The Environnental Protection Act is anended

by adding Title VI-C as foll ows:

(415 ILCS 5/ Tit. VI-C headi ng new
TITLE VI-C. O L SPILL RESPONSE

(415 ILCS 5/ 25c-1 new)
Sec. 25c-1. QG Spill Response Fund.

(a) There is hereby created within the State treasury an

i nterest-bearing special fund to be known as the G1I1 Spill

Response Fund. There shall be deposited into the Fund al

nmoni es recovered as rei nbursenent for response costs incurred

by the Agency from parties responsible for releases or

threats of release of petroleum npnies provided to the State

from the federal O Spill Liability Trust Fund, and such

other nonies as may be received for this purpose through

contributions, gifts, or supplemental environnental projects,
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pursuant to court orders or decrees, or fromany other

source.

(b) Pursuant to appropriation, all monies in the Ql

Spi | | Response Fund nmay be used by the Agency for all of the

foll owi ng purposes:

(1) Responding to releases or threats of rel ease of

petroleumthat may constitute a substantial danger to the

envi ronnent or human health or wel fare.

(2) Contractual expenses and purchases of equi pnent

or supplies necessary to enable pronpt response to

releases or threats of release of petroleum and to

provide effective mtigation of such rel eases or threats

of rel ease.

(3) Costs of investigation and assessnent of the

source, nature, and extent of a release or threatened

release of petroleum and any resulting injuries or

(4) Costs associated with planning and training for

response to releases and threats of rel ease of petrol eum

(5) Costs associated with preparing and subnitting

claine of the Agency to the federal Gl Spill Liability

Trust Fund.

(c) For the purposes of inplementing this Section,

"petrol eunt means crude oil, refi ned petrol eum

internedi ates, fractions or constituents of petroleum brine

or salt water fromoil production, oil sheens, hydrocarbon

vapors, and any other formof oil or petrol eum

(d) In addition to any other authority provided by State

or federal |l aw, the Agency shall be entitled to recovery of

costs incurred by it in response to releases and threats of

rel ease of petroleumfrom any persons who are responsi ble for

causing, allowing, or threateni ng such rel eases.

Section 35. The Response Action Cont r act or
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| ndemrmi fication Act is anended by changing Sections 4 and 5

as foll ows:

(415 ILCS 100/4) (from Ch. 111 1/2, par. 7204)

Sec. 4. (a) In the event that any civil proceedi ng
arising out of a State response action contract is comrenced
agai nst any response action contractor, the Attorney Ceneral
shall, upon tinely and appropriate notice to him by such
contractor, appear on behalf of such contractor and defend
the action. Any such notice shall be in witing, shall be
mailed within 15 days after the date of receipt by the
contractor of service of process, and shall authorize the
Attorney Ceneral to represent and defend the contractor in
the proceeding. The giving of this notice to the Attorney
General shall constitute an agreenent by the contractor to
cooperate with the Attorney General in his defense of the
action and a consent that the Attorney General shall conduct
t he defense as he deens advisable and in the best interests
of the contractor and the State, including settlenent in the
Attorney General's discretion. 1In any such proceeding, the
State shall pay the court costs and litigation expenses of
def endi ng such action, to the extent approved by the Attorney
Ceneral as reasonable, as they are incurred.

In the event that the Attorney Ceneral determ nes either
(1) that so appearing and defending a contractor involves an
actual or potential conflict of interest, or (2) that the act
or om ssion which gave rise to the claimwas not wthin the
scope of the State response action contract, or was
intentional, wllful or wanton msconduct, the Attorney
General shall decline in witing to appear or defend or shal
pronptly take appropriate action to withdraw as attorney for
such contractor. Upon receipt of such declination or
wi t hdrawal by the Attorney Ceneral on the basis of an actual

or potential conflict of interest, the contractor may enpl oy
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his own attorney to appear and defend, in which event the
State shall pay the contractor's court costs, litigation

expenses and attorneys' fees to the extent approved by the
Attorney Ceneral as reasonable, as they are incurred.

(b) In any civil proceeding arising out of a State
response action contract in which notice was given to the
Attorney Ceneral under subsection (a), if the court or jury
finds that the act or omssion of +the response action
contractor was within the scope of the State response action
contract and was not intentional, willful or want on
m sconduct, the <court shall so state in its judgenent, and
the State shall indemmify the <contractor for any danages
awarded and court costs and attorneys' fees assessed as part
of the final and unreversed judgnent. |In such event, if the
Attorney General declined to appear or wthdrew on the
grounds that the act or om ssion was not within the scope of
the State response action contract, or was intentional,
w llful or wanton m sconduct, the State shall also pay the
contractor's court costs, |litigation expenses and attorneys
fees to the extent approved by the Attorney GCeneral as
reasonabl e.

(c) Unless the Attorney General determnes that the
conduct or inaction which gave rise to the claimor cause of
action was not within the scope of the State response action
contract, or was intentional, willful or wanton m sconduct,
any case in which notice was given pursuant to subsection (a)
may be settled, in the Attorney Ceneral's discretion, and the
State shall indemify the contractor for any danages, court
costs and attorneys' fees agreed to as part of t he
settl enment. If the contractor 1is represented by private
counsel, any settlenent which obligates the State to
indemmify the contractor nust be approved by the Attorney
General and the court having jurisdiction.

(d) Court costs and litigation expenses and ot her costs
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of providing a defense, including attorneys' fees, paid or

obl i gat ed under this Secti on, and t he costs of
i ndemmi fication, including the paynent of any final judgnent
or final settlenent under this Section, shall be paid by

warrant from the Response Contractors Indemification Fund
pursuant to vouchers certified by the Attorney General.

(e) Nothing contained or inplied in this Section shal
operate, or be construed or applied, to deprive the State, or
any response action contractor, of any defense otherw se
avai |l abl e.

(f) Any judgment subject to State indemification under
this Section shall not be enforceabl e agai nst the response
action contractor, but shall be paid by the State in the
followi ng manner. Upon receipt of a certified copy of the
judgment, the Attorney Ceneral shall reviewit to determne
if the judgment is (1) final, unreversed and no |onger
subj ect to appeal, and (2) subject to indemification under
this Section. |If he determnes that it is, he shall submt a
voucher for the anount of the judgnent and any interest
thereon to the State Conptroller, and the amount shall be

avai lable in the Response Contractors |ndemification Fund.

}f--the--balance--tn--sueh--Fund--ts--tnsuffiectent-to-pay-any
properly-certified-voucher-for-a-warrant-drawl--thereon;--the
Conptroller--shall--transfer-the-neecessary-anpunt-teo-the- Fund
fromthe- General - Revenue-Fund- In no event wll the anount
paid for a single occurrence surpass $100, 000 $2; 000; 000;
provided-that-thts-timtatton-shall-noet-render-any-portton-of
t he- - f udgrent - - enf or eeabl e- - agat nst - - -t he- - - r esponse- - - actt on

contract or.

(Source: P.A 84-1445.)

(415 ILCS 100/5) (from Ch. 111 1/2, par. 7205)

Sec. 5. Response Contractors |Indemnification Fund.
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(a) There 1is hereby created the Response Contractors
| ndemi fication Fund. The State Treasurer, ex officio, shal
be custodian of the Fund, and the Conptroller shall direct
paynments fromthe Fund upon vouchers properly certified by
the Attorney GCeneral 1in accordance wth Section 4. The
Treasurer shall credit interest on the Fund to the Fund.

(b) Every State response action contract shall provide
that 5% of each paynent to be nmade by the State under the
contract shall be paid by the State directly into the
Response Contractors Indemification Fund rather than to the

contractor, except that when there is at | east $100,000 #nore

than--$2;000,000 in the Fund at the beginning of a State
fiscal year, State response action contracts during that
fiscal year need not provide that 5% of each paynent nmade
under the contract be paid into the Fund. Wen only a
portion of a contract relates to a renedial or response
action, or to the i dentification, handl i ng, st or age,
treatment or disposal of a pollutant, the contract shal

provide that only that portion is subject to this subsection.

(c) Wthin 30 days after the effective date of this
amendat ory Act of 1997, the Conptroller shall order
transferred and the Treasurer shall transfer $1,200,000 from
t he Response Contractors I ndermmi fication Fund to the
Brownfi el ds Redevel opnent Fund. The Conptroller shall order
transferred and the Treasurer shall transfer $1,200,000 from
the Response Contractors Indemification Fund to t he
Brownfi el ds Redevel opnent Fund on the first day of fiscal
years 1999, 2000, 2001, 2002, and 2003;-2004; - and- 2005.

(d) Wthin 30 days after the effective date of this
anmendatory Act of the 91st Ceneral Assenbly, the Conptroller
shal |l order transferred and the Treasurer shall transfer
$2, 000, 000 from the Response Contractors |Indemification Fund
to the Asbestos Abatenment Fund.

(e) Wthin 30 days after the effective date of this
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anendatory Act of the 93rd General Assenbly, the Conptroller

shall order transferred and the Treasurer shall transfer al

moni es in the Response Action Contractor |Indemification Fund

in excess of $100,000 from the Response Action Contractor

| ndemmi fication Fund to the Brownfi el ds Redevel opnent Fund.

(Source: P.A 91-704, eff. 7-1-00; 92-486, eff. 1-1-02.)

Section 99. Effective date. This Act takes effect upon

becom ng | aw.
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