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AN ACT concerning fax solicitation.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 1. Short title. This Act may be cited as the

Restricted Fax Registry Act.

Section 5. Definitions. As used in this Act:

(a) "Fax" nmeans a conmunication sent to a telephone
facsim | e machi ne.

(b) "Tel ephone facsimle machi ne” has the neaning
ascribed to that termin 47 U S.C 227

(c) "Subscriber" means a person or entity that has
subscribed to either tel ephone service froma |ocal exchange
conpany or public nobile services, as defined by Section
13-214 of the Public Uilities Act.

(d) "Established busi ness rel ati onshi p" means the
exi stence of an oral or witten transaction, agreenent,
contract, or other legal state of affairs involving a person
or entity and an exi sting customer under which both parties
have a course of conduct or established pattern of activity
for comrercial or nercantile purposes and for the benefit or
profit of both parties. A pattern of activity does not
necessarily mean nmultiple previous contacts. The established
busi ness relationship must exist between the existing
custonmer and the person or entity directly, and does not
extend to any related business entity or other business
organi zation of the person or entity or related to the person
or entity or the person or entity's agent including but not
limted to a parent corporation, subsidiary partnership,
conpany or other corporation or affiliate.

(e) "Existing customer"” neans a person or entity that

has either:
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(1) entered into a transacti on, agr eement,
contract, or other legal state of affairs with person or
entity under whi ch t he paynent or exchange of
consideration for any goods or services has taken place
within the preceding 18 nonths or has been arranged to
take place at a future tinme; or

(2) opened or maintained a debit account, credit
card account, or other credit or discount program offered
by another person or entity and has not requested the
ot her person or entity to close the account or termnate
such program
(f) "Registry" means t he Restricted Fax Registry

establ i shed under this Act.

(g "Fax solicitation" nmeans a fax sent for the purpose
of encouraging the purchase or rental of, or investnent in,
property, goods, or services or for the purpose of soliciting
charitabl e contributions but does not include comunications:

(1) to any subscriber with that subscriber's prior
express invitation or permssion. A fax solicitation is
presunmed not to be nade at the express request of a
subscriber if one of the follow ng occurs, as applicable:

(A) the fax solicitation is made nore than 30
busi ness days after the last date on which the
subscri ber contacted a business wth the purpose of
i nqui ri ng about the potential purchase of goods or
servi ces;

(B) the fax solicitation is made nore than 30
busi ness days after the last date on which the
subscri ber consented to be contact ed;

(C© The fax solicitation is nmade nore than 30
busi ness days after a product or service becones
avai | abl e where the subscriber has made a request to
t he business for that product or service that is not

then available, and requests a fax when the product
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or service becones avail abl e;

(2) by or on behalf of any person or entity wth
whom a  subscri ber has an est abl i shed busi ness
relationship that has not been termnated in witing by
either party and which is related to the nature of the
est abl i shed busi ness rel ati onshi p;

(3) by or on behalf of any person or entity with
whom a subscriber is an existing custonmer, unless the
custoner has stated to the person or entity or the person
or entity's agent that he or she no |onger w shes to
receive fax solicitations fromthe person or entity, or
unless the nature of the fax is wunrelated to the
est abl i shed business relationship with the existing

cust oner.

Section 10. Fax solicitation prohibited. Beginning July
1, 2004, no person or entity may nake or cause to be nmade any
fax solicitation to any subscriber nore than 45 days after
t he subscriber's tel ephone nunber or nunbers first appear on

the Registry.

Section 15. Conplaints. The Illinois Commerce Conm ssion
shal|l receive fax solicitation conplaints from subscribers to
object to such fax solicitations. Conplaints shall be taken
by any neans deened appropriate by the Illinois Conmerce

Conmi ssi on.

Section 20. Registry; establishnent and mai ntenance.

(a) The Illinois Comrerce Comm ssion shall establish and
provide for the operation of a Restricted Fax Registry, which
shall contain a list of the tel ephone nunbers of subscribers
who do not wish to receive fax solicitations. The |Illinois
Commerce Comm ssion may contract wth a private vendor to

establish and maintain the Registry if the contract requires
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the vendor to provide the Registry in a printed hard copy
format, in an electronic format, and in any other format
prescribed by the Illinois Conmerce Conm ssion. Any person or
entity conducting fax solicitations wthin the State of
I1linois shall purchase the Restricted Fax Registry and
updates exclusively from the Illinois Conmrerce Conmm ssion

Failure to do so prior to conducting fax solicitations is a

vi ol ation subject to the penalties in Section 35 of this Act.

(b) No later than January 1, 2004, the Illinois Comerce
Comm ssion shall adopt rules consistent with this Act that
the Illinois Conmmerce Comm ssion deens necessary and

appropriate to fully inplement this Act. The rul es shal

i nclude, at a m ninum nethods by which any person or entity
desiring to make fax solicitations may obtain access to the
Registry to avoid directing fax solicitations to t he
t el ephone nunbers of subscribers included in the Registry.

(c) The fee for obtaining the Registry and updates shal
be set forth in rules adopted by the Illinois Conmerce
Comm ssion. The fee nmay not exceed $1,000 annually and nmay
not exceed the <costs incurred by the Conmssion in the
preparation, maintenance, production, and distribution of the

Registry. Al copies requested in a printed hard copy format

shall be assessed a per page fee to be determ ned by rul es
adopted by the Illinois Comrerce Comm ssion.
(d) The Illinois Comrerce Comm ssion shall update the

Regi stry and make information in the Registry available on a
quarterly basis in an electronic format that can be sorted by
i ndividual fields and, if deened appropriate by the Illinois
Commer ce Conm ssion, in one or nore other formats.

(e) Information in the Registry 1is confidential and
shal | be afforded reasonable privacy protection except as
necessary for conpliance wth Sections 10 and 25 and this
Section or in a proceeding or action under Section 35 or 40.

The information is not a public record under the Freedom of


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

I N S N N T e o e
© 00O N o o0 W N - O

20
21
22
23
24
25
26
27
28
29
30
31
32
33

- 5- LRB093 10712 WGH 11095 b

| nformati on Act.

(f) A person or entity that obtains the Registry shal
not use the Registry for any purpose other than to conply
with this Act. These unl awful purposes include, but are not
limted to, causing a subscriber to participate in and be
included in the Registry without the subscriber's know edge
or consent, selling or leasing the Registry to a person ot her
than a fax solicitor, selling or leasing by a fax solicitor
of the Registry, and a fax solicitor, weither directly or
indirectly, persuading a subscriber wth whom it has an
established business relationship to place his or her
t el ephone nunber in the Registry, if the solicitation has the
ef fect of preventing conpetitors from contacting that
solicitor's custoners.

(g) No person or entity that sells, |eases, exchanges,
or rents fax solicitation lists, except for directory
assi stance and directories sold by telephone conpanies or
their affiliates, shall include in those lists the tel ephone

nunbers that appear in the current Registry.

Section 25. Enroll nent.

(a) The Illinois Conmmerce Comm ssion shall provi de
notice to subscribers of the establishnent of the Registry.

(b) The Illinois Comrerce Comm ssion shall establish any
met hod deened appropriate for a subscriber to notify the
I1'linois Comrerce Comm ssion that the subscriber wshes to
have its telephone nunber included in or remain on the
Regi stry.

(c) The Comm ssion may, by rule, set an initial fee
whi ch shall not exceed $5 per subscriber for inclusion on the
Restricted Fax Registry. The Comm ssion shall reviewthe
revenues and expenditures of the Restricted Fax Registry on a
bi enni al basis and shall, by rule, reduce the fee accordingly

i f revenues exceed expenditures. The Comm ssion may adopt
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rules and procedures governing the acceptance of paynment by
credit card and nmay enter into such agreenents as necessary
to accept paynent by credit card.

(d) A subscriber's telephone nunber shall be del eted
fromthe Registry upon the subscriber's witten request.

(e) Enrollment in the Registry is effective from the
start of the quarter follow ng the date of enrollnent for a
termof 5 years or wuntil the subscriber disconnects or
changes his or her telephone nunber, unless the subscriber
conplies with the notice provision contained in this Section,
whi chever occurs first. The subscriber shall be permtted to
extend enrollnment for additional 5 year periods and shall not
be subject to any fee for this extension. The subscriber is
responsible for notifying the Illinois Comrerce Comm ssion of
any changes of telephone nunber. The |Illinois Conmerce
Comm ssion shall use its best efforts to notify enrolled
subscribers before the end of the 5-year enroll nent term of
the option to extend their enrollnment. Subscribers who do not
indicate their desire to extend their enrollnent before the
end of the 5-year termshall be given a 3-nonth grace period

bef ore being renmoved fromthe Registry.

Section 30. Public notification. The 1Illinois Comerce
Comm ssion shall work with | ocal exchange tel econmunications

conpanies to dissemnate to their custoners infornmation about

the availability of and i nstructions for requesting
educational literature fromthe Illinois Conmmerce Conm ssion.
The Illinois Conmerce Comm ssion may enter into agreenents

wi th those conpanies for the dissem nation of the educational
literature. Telecomuni cations conpanies shall dissem nate
the educational literature at |east once per year in a
message contained in custoners' bills or a notice in the
information section of all tel ephone directories distributed

to custoners and shall include on their website a link to the
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ICC's web page for the Registry. The 1Illinois Comrerce
Comm ssi on shal | i ncl ude, on its Internet web site,
information to custoners regarding their right to be included
in the Registry and the various nethods, including notice to
the Illinois Conmerce Comm ssion, of being included in the
Regi stry. The Illinois Comerce Comm ssion shall have this
literature devel oped for dissemnation to the public no later

than March 1, 2004.

Section 35. Violation; relief.

(a) The I1linois Commrerce Commission nmay initiate
adm ni strative proceedings in accordance with rules adopted
under this Act relating to a knowing and willful violation of
this Act.

(b) If it is determned after a hearing that a person
has knowingly and willfully violated Section 10, the Illinois
Commer ce Conmi ssion nay assess a fine not to exceed $1,000
for the first violation and not to exceed $2,500 for a second
or subsequent violation. If it is determned after a hearing
that a person has knowingly and willfully violated subsection
(f) or (g) of Section 20, the Illinois Comrerce Conm ssSion
may assess a fine not to exceed $5,000 for the first
violation and not to exceed $10,000 for a second or
subsequent violation. Each individual violation of this Act
constitutes a separate and distinct offense. In inposing a
penalty, the Comm ssion shall, at a mninum consider the
foll ow ng factors:

(1) whether the offense was knowing or willful;

(2) whether the entity commtting the offense has a
prior history of non-conpliance with this Act;

(3) the offender's relative ability to pay a
penal ty;

(4) whether the offender has or has not cooperated

wi th the Comm ssion in pursuing the investigation; and
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(5) such other special, mtigating or aggravating
circunstances as the Conmm ssion may find to exist.

(c) Any proceeding conducted wunder this Section is
subject to the Illinois Admnistrative Procedure Act.

(d) Nothing in this Section may be construed to restrict
any right that any person may have under any other |aw or at
conmon | aw.

(e) No action or proceeding may be brought wunder this
Section:

(1) nore than one vyear after the person bringing

t he action knew or should have known of the occurrence of

the alleged violation; or

(2) nore than one year after the term nation of any
proceedi ng or action arising out of the same violation or
violations by the State of Illinois, whichever is |ater.

(f) The renedies, duties, prohibitions, and penalties in
this Act are not exclusive and are in addition to all other
causes of action, renmedies, and penalties provided by | aw

(g) There is created in the State Treasury a speci al
fund to be known as the Restricted Fax Registry Fund. Al
f ees and fines col |l ected in the admnistration and
enforcenment of this Act shall be deposited into the Fund.
Moneys in the Fund shall, subject to appropriation, be used
by the Illinois Comerce Conm ssion for inplenentation,

adm ni stration, and enforcenent of this Act.

Section 40. Exenption.
(a) A person or entity my not be held liable for
violating this Act if:
(1) the person or entity has obtained copies of the
Registry and each wupdated Registry fromthe Illinois
Commer ce Conm ssion and has established and inplenented
witten policies and pr ocedur es rel ated to the

requi renents of this Act;
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(2) the person or entity has trained its personnel
in the requirenents of this Act;

(3) the person or entity mai ntai ns records
denonstrating conpliance with subdivisions (1) and (2) of
this subsection (a) and the requirenents of this Act; and

(4) any subsequent fax solicitationis the result
of unintentional error.

(b) A person or entity that has entered into a contract
w th another person or entity to nake fax solicitations on
its behalf 1is not liable for a violation of this Act by the
person or entity making fax solicitations under the contract
if the person or entity on whose behalf the fax solicitations
were made has provided witten notification to the person or
entity making fax solicitations under the contract that it is
necessary to conply with the provisions of this Act when

maki ng fax solicitations.

Section 90. The State Finance Act is anended by addi ng

Section 5.595 as foll ows:

(30 ILCS 105/5.595 new)
Sec. 5.595. The Restricted Fax Reqi stry Fund.
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