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27

AN ACT concerning recording of statenments in crimnal

i nvesti gations.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 2. The Illinois Crimnal Justice Informati on Act

i s anended by adding Section 7.5 as foll ows:

(20 1LCS 3930/ 7.5 new)

Sec. 7.5. G ants for electronic recordi ng equi pnent.

(a) The Authority, from appropriations nade to it for

t hat purpose, shall make grants to | ocal | aw enf or cenent

agenci es f or the purpose of purchasing equipnent for

el ectronic recording of interrogations.

(b) The Authority shall pronulgate rules to inplement

this Section.

Section 5. The Illinois Police Training Act is anended

by addi ng Section 10.3 as foll ows:

(50 1 LCS 705/ 10.3 new)

Sec. 10.3. Training of police officers to conduct

electronic interrogations. From appropri ations made to it

for that purpose, the Board shall initiate, adm ni ster, and

conduct training prograns for pernanent police officers,

part-tine police officers, and recruits on the nethods and

technical aspects of conducting electronic recordings of

i nterrogati ons.

Section 10. The Juvenile Court Act of 1987 is anended by

addi ng Section 5-401.5 as foll ows:

(705 I LCS 405/5-401.5 new)
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Sec. 5-401.5. Wen statenents by m nor nmay be used.

(a) Inthis Section, "custodial interrogati on" neans any

interrogation (i) during which a reasonable person in the

subject's position, innocent of any crine, would consider

hinself or herself to be in custody and (ii) during which a

question is asked that is reasonably likely to elicit an

incrimnating response.

In this Section, "electronic recording”" includes notion

pi cture, audiotape, or videotape.

In this Section, "place of detention" means a buil ding

under the control of a |law enforcenent agency at which

persons are or may be held in detention in connection with

crimnal charges agai nst those persons or allegations that

t hose persons are deli nquent m nors.

(b) An oral or sign | anquage statenent of a ninor who, at

the tine of the commi ssion of the offense was under the age

of 17 vears, made as a result of a custodial i nterrogati on

conducted at a police station or other place of detention on

or after the effective date of this anendatory Act of the

93rd General Assenbly shall be presuned to be inadnmi ssible as

evidence against the mnor in any crimnal proceeding or

juvenil e court proceeding, for an act that if commtted by an

adult would be brought under Section 9-1, 9-1.2, 9-2, 9-2.1,

9-3, 9-3.2, 9-3.3, 12-13, 12-14, 12-14.1, 12-15, or 12-16 of

the Crimnal Code of 1961 unl ess:

(1) an electronic recording is made of t he

custodial interrogation;

(2) the recording is accurate and has not been

altered; and

(3) not later than the 20th day before the date of

any proceeding in crimnal or juvenile court at which the

statenent is to be adnitted as evidence against the

mnor, the attorney representing the minor is permtted

to review a true, conplete, and accurate copy of al
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recordings of the mnor nade under this Section.

(c) Every electronic recording of any statenent nade by a

m nor during a custodial interrogation at a police station or

other place of detention nust be preserved until such tine as

the mnor's adjudication for any offense relating to the

statenent is final and all direct and habeas corpus appeal s

are exhausted, or the prosecution of such offenses is barred

(d) If the court finds, by a preponderance of the

evidence, that the ninor was subjected to a custodi al

interrogation at a police station or other place of detention

prior to the custodial interrogation at a police station or

other place of detention and after the effective date of this

anendatory Act of the 93rd GCeneral Assenbly that was the

subject of the electronic recording, and iif that prior

custodial interrogation at a police station or other place of

detention relating to the same offense was not recorded as

required by this Section, then any statenents nmade by the

m nor duri ng or following that non-recorded custodi al

interrogation at a police station or other pl ace of

detention, even if otherwise in conpliance with this Section,

are presuned to be inadnm ssible in any crininal proceedi ng or

juvenile court proceeding against the nminor except for the

pur poses of i npeachnent.

(e) Nothing in this Section precludes the adnission (i)

of a statenent nmade by the mnmnor in open court in any

crimnal proceeding or juvenile court proceeding, before a

grand jury, or at a prelimnary hearing, (ii) of a statenent

made during a custodial interrogation that was not recorded

as required by this Section because el ectronic recordi ng was

not feasible, (iii) of a voluntary statenent, whether or not

the result of a custodial interrogation, that has a bearing

on the credibility of the accused as a wtness, (iv) of a

st at enent made under exigent circunstances, (v) of a
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spont aneous statenent that is not nmde in response to a

question, (vi) of a statenent made after questioning that is

routi nely asked during the processing of the arrest of the

suspect, (vii) of a statenent nmade during a custodi al

interrogation by a suspect who agrees, prior to naking the

statenent, to respond to the interrogator's questions only if

an electronic recording is not nade of the statenent,

provided that an electronic recording is nade of t he

statenent of aqgreeing to respond to the interroqgator's

question, only if arecording is not nade of the statenent,

(viii) of a statenent nmade during a custodial interrogation

that is conducted out-of-state, (ix) of a statenent nade by a

suspect who is being interrogated sinultaneously with other

suspects concerning the sane offense, but only to the extent

that no electric recording equi pnent is avail abl e because it

is being utilized for the interrogations of the other

suspects for the sane offense, (x) of a statement given at a

tine when the interrogators are unaware that a death or an

act of sexual assault or sexual conduct has in fact occurred,

or (xi) of any other statenent that nay be adm ssible under

| aw. The State shall bear the burden of proving, by a

pr eponder ance of the evidence, that one of the exceptions

described in this subsection (e) is applicable. Not hing in

this Section precludes the adm ssion of a st at enent,

otherwi se inadm ssible under this Section, that is used only

for inpeachnent and not as substantive evi dence.

(f) The presunption of inadm ssibility of a statenent

made by a suspect at a custodial interrogati on nay be

overcone by a preponderance of the evidence that t he

statenent was voluntarily given and is reliable, based on the

totality of the circunstances.

Section 15. The Crimnal Code of 1961 is anmended by

changi ng Section 14-3 as foll ows:
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(720 ILCS 5/14-3) (fromCh. 38, par. 14-3)

Sec. 14-3. Exenptions. The following activities shal
be exenpt fromthe provisions of this Article:

(a) Listening to radi o, W rel ess and television
communi cations of any sort where the sane are publicly nade;

(b) Hearing conversation when heard by enpl oyees of any
comon carrier by wre incidental to the normal course of
their enploynent in the operation, maintenance or repair of
the equipnent of such common carrier by wire so long as no
informati on obtained thereby is used or divulged by the
hearer;

(c) Any broadcast by radio, television or otherw se
whet her it be a broadcast or recorded for the purpose of
| ater broadcasts of any function where the public is in
attendance and the conversations are overheard incidental to
the main purpose for which such broadcasts are then being
made;

(d) Recording or listening with the aid of any device to
any energency conmunication made in the normal course of
operations by any federal, state or |ocal |aw enforcenent
agency or institutions dealing 1in ener gency servi ces,
including, but not limted to, hospitals, clinics, anbulance
services, fire fighting agencies, any public utility,
energency repair facility, civilian defense establishnment or
mlitary installation;

(e) Recording the proceedings of any neeting required to
be open by the Open Meetings Act, as anended,

(f) Recording or listening wwth the aid of any device to
i ncom ng tel ephone calls of phone lines publicly listed or
adverti sed as consuner "hotlines" by manufacturers or
retailers of food and drug products. Such recordi ngs nmust be
destroyed, erased or turned over to local I|aw enforcenent
authorities wthin 24 hours fromthe tinme of such recording

and shall not be otherw se dissem nated. Failure on the part
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of the individual or business operating any such recordi ng or
listening device to comply with the requirenents of this
subsection shall elimnate any «civil or crimnal immunity
conferred upon that individual or business by the operation
of this Section;

(g0 Wth prior notification to the State's Attorney of
the county in which it is to occur, recording or |istening
with the aid of any device to any conversation where a | aw
enforcenment officer, or any person acting at the direction of
| aw enforcenment, is a party to the conversation and has
consent ed to it being intercepted or recorded under
ci rcunst ances where the use of the device is necessary for
the protection of the |law enforcenent officer or any person
acting at the direction of |aw enforcenent, in the course of
an investigation of a forcible felony;-a-felony-violatton-of
the-ttlinots-Controlled- Subst ances- Act; - a- f el ony- vi o} at i on- of
t he- Cannabi s-Control-Aet; or any "streetgang related"” or
"gang-related" felony as those terns are defined in the
II'linois Streetgang Terrorism Omibus Prevention Act. Any
recording or evidence derived as the result of this exenption
shall be inadm ssible in any proceeding, crimnal, civil or
adm ni strative, except (i) where a party to the conversation
suffers great bodily injury or is killed during such
conversation, or (ii) when used as direct inpeachnent of a
W tness concerning matters contained in the interception or
recording. The Director of the Departnent of State Police
shall issue regulations as are necessary concerning the use
of devices, retention of tape recordings, and reports
regardi ng their use;

(g-5) Wth approval of +the State's Attorney of the
county in which it is to occur, recording or listening wth
the aid of any device to any conversation where a |law
enforcenment officer, or any person acting at the direction of

| aw enforcenment, is a party to the conversation and has
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consented to it being intercepted or recorded in the course
of an investigation of any offense defined in Article 29D of
this Code. In all such cases, an application for an order
approving the previous or continuing use of an eavesdropping

device nust be nmade within 48 hours of the comrencement of

such use. In the absence of such an order, or upon its
denial, any continuing use shall imediately termnate. The
Director of State Police shall issue rules as are necessary

concerning the use of devices, retention of tape recordings,
and reports regarding their use.

Any recording or evidence obtained or derived in the
course of an investigation of any offense defined in Article
29D of this Code shall, upon notion of the State's Attorney
or Attorney General prosecuting any violation of Article 29D,
be reviewed in canmera with notice to all parties present by
the court presiding over the crimnal case, and, if ruled by
the court to be relevant and otherw se adm ssible, it shal
be adm ssible at the trial of the crimnal case.

Thi s subsection (g-5) is inoperative on and after January
1, 2005. No conversations recorded or nonitored pursuant to
this subsection (g-5) shall be inadm ssable in a court of |aw
by virtue of the repeal of this subsection (g-5) on January
1, 2005;-

(h) Recordings nade si mul t aneousl y W th a video
recording of an oral conversation between a peace officer,
who has identified his or her office, and a person stopped
for an investigation of an offense under the Illinois Vehicle
Code;

(1) Recording of a conversation nmade by or at the
request of a person, not a |l aw enforcenent officer or agent
of a law enforcenent officer, who is a party to the
conversation, under reasonable suspicion that another party
to the conversation is commtting, is about to commt, or has

commtted a crimnal offense against the person or a nenber
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of his or her imrediate household, and there is reason to
beli eve that evidence of the crimnal offense may be obtai ned
by the recordi ng; and

(j) The use of a telephone nonitoring device by either
(1) a corporation or other business entity engaged in
marketing or opinion research or (2) a corporation or other
busi ness entity engaged in tel ephone solicitation, as defined
in this subsection, to record or |listen to oral telephone
solicitation conversations or marketing or opinion research
conversations by an enployee of the corporation or other
busi ness entity when:

(1) the nmonitoring is wused for the purpose of
service quality control of marketing or opinion research
or telephone solicitation, the education or training of
enpl oyees or contractors engaged in marketing or opinion
research or tel ephone solicitation, or internal research
related to marketing or opinion research or telephone
solicitation; and

(i) the nonitoring is used with the consent of at
| east one person who is an active party to the marketing
or opi ni on research conversation or t el ephone
solicitation conversation being nonitored.

No commruni cation or conversation or any part, portion, or
aspect of the communication or conversation nmade, acquired,
or obtained, directly or indirectly, under this exenption
(j), may be, directly or indirectly, furnished to any |aw
enforcenent officer, agency, or official for any purpose or
used in any inquiry or investigation, or wused, directly or
indirectly, in any admnistrative, judicial, or other
proceedi ng, or divulged to any third party.

When recording or listening authorized by this subsection
(j) on tel ephone lines used for marketing or opinion research
or tel ephone solicitation purposes results in recording or

listening to a conversation that does not relate to marketing
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or opinion research or telephone solicitation; the person
recording or listening shall, imrediately wupon determ ning
that the conversation does not relate to marketing or opinion
research or telephone solicitation, term nate the recording
or listening and destroy any such recording as soon as 1S
practicabl e.

Business entities that wuse a telephone nonitoring or
t el ephone recordi ng systempursuant to this exenption (j)
shall provide -current and prospective enployees with notice
that the nmonitoring or recordings may occur during the course
of their enploynent. The notice shall include prom nent
signage notification within the workpl ace.

Business entities that wuse a telephone nonitoring or
t el ephone recordi ng systempursuant to this exenption (j)
shall provide their enployees or agents wth access to
personal -only tel ephone Iines which nay be pay telephones,
that are not subject to telephone nonitoring or telephone
recordi ng.

For the purposes of +this subsection (j), "telephone
solicitation" neans a communication through the use of a
t el ephone by live operators:

(1) soliciting the sale of goods or services;

(1i) receiving orders for the sale of goods or
servi ces;

(ti1) assisting in the use of goods or services; or

(tv) engaging in the solicitation, admnistration,
or collection of bank or retail credit accounts.

For the purposes of this subsection (j), "marketing or
opinion research” neans a marketing or opinion research
interview conducted by a |live tel ephone interviewer engaged
by a <corporation or other business entity whose princi pal
busi ness is the design, conduct, and analysis of polls and
surveys nmneasuring the opinions, attitudes, and responses of

respondents toward products and services, or social or
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political issues, or both;-

(k) Electronic recordings, including but not limted to,

a notion picture, videotape, or other visual and audio

recording, nmade of a custodial interrogation of an individual

at a police station or other place of detention by a | aw

enforcenent officer under Section 5-401.5 of the Juvenile

Court Act of 1987 or Section 103-2.1 of the Code of Crim nal

Procedure of 1963; and

() Wth prior notification to and verbal approval of

the State's Attorney or his or her designee of the county in

whi ch the conversation is anticipated to occur, recording or

listening with the aid of an eavesdropping device to a

conversation in which a law enforcenent officer, or any

person acting at the direction of a |law enforcenent officer,

is a party to an undercover conversati on and has consented to

t he conversation being intercepted or recorded in the course

of an investigation of a felony violation of the lllinois

Controlled Substances Act or a felony violation of the

Cannabis Control Act. The Director of State Police shal

adopt any necessary rules concerning the use of devices,

retention of recording nedia, and reports regarding their

use.

(Source: P.A 91-357, eff. 7-29-99; 92-854, eff. 12-5-02.)

Section 20. The Code of Crimnal Procedure of 1963 is

anended by adding Section 103-2.1 as foll ows:

(725 I LCS 5/103-2.1 new)

Sec. 103-2.1. Wen statenents by accused nmay be used.

(a) Inthis Section, "custodial interrogati on" neans any

interrogation during which (i) a reasonable person in the

subject's position, innocent of any crine, would consider

hinself or herself to be in custody and (ii) during which a

question is asked that is reasonably likely to elicit an
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incrimnating response.

In this Section, "place of detention" means a buil ding

under the control of a |law enforcenent agency at which

persons are or may be held in detention in connection with

crimnal charges agai nst those persons.

In this Section, "electronic recording"” includes notion

pi cture, audiotape, or videotape.

(b) An oral or sign | anquage statement of an accused nmade

as aresult of a custodial interrogation at a police station

or other place of detention shall be presuned to be

i nadm ssible as evidence against the accused in any crim nal

pr oceedi ng brought under Section 9-1, 9-1.2, 9-2, 9-2.1, 9-3,

9-3.2, 9-3.3, 12-13, 12-14, 12-14.1, 12-15, or 12-16 of the

Crimnal Code of 1961 unl ess:

(1) an electronic recording is nade of the custodial

i nterrogation;

(2) the recording is accurate and has not been

altered; and

(3) not later than the 20th day before the date of

any crimnmnal proceedi ng at which the statenent is to be

offered as evidence agai nst the defendant, the attorney

representing the defendant is permtted to review a true,

conplete, and accurate copy of all recordings of the

def endant nmade under this Secti on.

(c) Every electronic recording of any statenent nmde by

an accused during a custodial interrogation at a police

station or other place of detention nust be preserved until

such tinme as the defendant's conviction for any offense

relating to the statenent is final and all direct and habeas

corpus appeals are exhausted, or the prosecution of such

offenses is barred by | aw.

(d) If the court finds, by a preponderance of the

evidence, that the defendant was subjected to a custodi al

interrogation at a police station or other place of detention
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prior to the custodial interrogation at a police station or

other place of detention and after the effective date of this

anendatory Act of the 93rd GCeneral Assenbly that was the

subject of the electronic recording, and iif that prior

custodial interrogation at a police station or other place of

detention relating to the same offense was not recorded as

required by this Section, then any statenents nmade by the

defendant during or following that non-recorded custodi al

interrogation at a police station or other pl ace of

detention, even if otherwise in conpliance with this Section,

are presuned to be inadnmssible in any crimnminal proceedi ng

agai nst the defendant except for the purposes of inpeachnent.

(e) Nothing in this Section precludes the adnission (i)

of a statenent nade by the accused in open court at his or

her trial, before a grand jury, or at a prelinmnary hearingq,

(ii) of a statement nmde during a custodial interrogation

that was not recorded as required by this Section, because

electronic recording was not feasible, (iii) of a voluntary

statenent, whether or not the result of a cust odi al

interrogation, that has a bearing on the credibility of the

accused as a witness, (iv) of a statenent nade under exigent

circunstances, (v) of a spontaneous statenment that i s not

made in response to a question, (vi) of a statenent nade

after questi oni ng that is routinely asked during the

processing of the arrest of the suspect, (vii) of a statenent

made during a custodial interrogation by a suspect who

agr ees, prior to making the statenent, to respond to the

interrogator's questions only if an electronic recording is

not nmade of the statenent, provided that an electronic

recording is made of the statenent of agreeing to respond to

the interrogator's question, only if a recording i s not nade

of the statement, (viii) of a statenent made during a

cust odi al interrogation that is conducted out-of-state, (iXx)

of a statenent made by a suspect who is being interroqgated
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si mul t aneousl y with other suspects concerning the sane

of fense, but only to the extent that no electronic recording

equi pnent (video or audio) is available because it is being

utilized for the interrogations of the other suspects for the

sane offense, (x) of a statenent given at a time when the

interrogators are unaware that a death or an act of sexual

assault or sexual conduct has in fact occurred, or (xi) of

any other statenent that nmay be adm ssible under law. The

State shall bear the burden of proving, by a preponderance of

the evidence, that one of the exceptions described in this

subsection (e) is applicable. Nothing in this Section

pr ecl udes t he adm ssi on of a st at enent, ot herw se

i nadm ssible under this Section, that is used only for

i mpeachnent and not as substantive evi dence.

(f) The presunption of inadmssibility of a statenent

made by a suspect at a custodial interrogation may be

over cone by a preponderance of the evidence that the

statenent was voluntarily given and is reliable, based on the

totality of the circunstances.

Section 95. The State Mandates Act is amended by adding

Section 8.27 as foll ows:

(30 ILCS 805/8.27 new)

Sec. 8. 27. Exenpt nmandate. Not wi t hst andi ng Secti ons 6

and 8 of this Act, no reinbursenment by the State is required

for the inplenentation of any nandate created by this

anendatory Act of the 93rd General Assenbly.

Section 99. Effective date. Sections 2, 5, 15, and 95
of this Act and this Section 99 take effect upon becom ng
| aw. Sections 10 and 20 of this Act take effect 2 years

after becom ng | aw.
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